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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

153 Filed Sep 26 1946 

District Court of the United States for the District of 

Columbia 

Civil Action No. 36953. 

William F. Johnson, (513 Morse Street, N. E.) Plaintiff, 

v. 

Anna Levinson Moiger, (5331 Kansas Avenue, N. W.) 

Defendant. 

Complaint for Specific Performance of Contract to Sell and 

Convey Real Estate. 

Jurisdiction of the Court over the subject matter of this 
action is found in Title 11, sec. 306, 1940 District of Co¬ 
lumbia Code. 

1. Defendant, whose name formerly was Anna Levinson, 
is the record owner in fee simple of Lot 4 Square 3590 in 
the subdivision made by Charles H. Tompkins and Lida R. 
Tompkins, in the District of Columbia, as per plat recorded 
in Liber 93 folio 192 of the records of the office of the Sur¬ 
veyor for said District, and she was the owner thereof in 
September 1942. Said lot is improved by premises 513 
Morse Street, Northeast, and since October 15, 1942 has 
been occupied by plaintiff as lessee under the hereinafter 
copied lease. 

According to the land records of the District of Colum¬ 
bia, defendant’s ownership and title of said real estate is 
subject to an indebtedness of $9,000.00 secured by a first 
deed of trust, placed thereon by Charles H. Tompkins and 
Lida R. Tompkins, former owners of said real estate, 

154 dated November 4, 1931 and recorded November 5, 
1931 among the land records of said District in Liber 

6609 folio 203. 
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2. On or about September 16, 1942 the defendant who at 
that time was the owner of said real estate and whose name 
then was Anna Levinson, demised said real estate to plain¬ 
tiff for a term of twelve months beginning October 15,1942, 
at a rental of $65.00 a month, with the privilege of an 'ex¬ 
tension or enlargement of the term for three additional 
years at a rental of $70.00 a month and with the further 
privilege during the duration of the lease to purchase said 
real estate for $15,000.00. 

At that time said real estate had been vacant for some 
time and upon taking possession thereof under said lease, 
plaintiff, in reliance upon the provisions thereof, expended 
several thousand dollars to equip the same for the conduct 
of the business which he conducts thereon under the trade 
name of Johnson Provision Company. These expenditures 
covered the painting of the building, installation of an lice 
machine, electric wiring, water heating facilities, and store 
and trade fixtures. 

3. The lease demising said real estate to plaintiff, as 
aforesaid, was signed, sealed and delivered in duplicate by 
the defendant (by the name of Anna Levinson) and by 
plaintiff—each taking a copy thereof—and their respective 
signatures were witnessed by the defendant’s daughter, 
Freda D. Levinson. Said lease reads as follows: 

THIS AGREEMENT Made this day of 
A.D. one thousand nine hundred and (19 ), by 

and between Win. F. Johnson of Washington D. C., party 
of the first part, and Anna Levinson, of Washington D. C. 
party of the second part, hereinafter described as lessor 
and lessee, respectively: 

Witnesseth, That the said lessor, for and in consideration 
of the sum of Total of Seven Hundred Eighty Dollars 
($780.00) rent, and also the covenants, conditions, and 
agreements herein contained, and on the part of the lessee 
to be paid, kept, and performed, and for no other considera¬ 
tion except as herein expressed, does hereby let and 
155 rent to the said lessee and he has hereby taken as 
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tenant of the lessor the following described premises, 
situate, lying and being in the District of Columbia, and 
known and designated as and being Lot 4 Square 3590 D. C. 
Being premises No. 513 - Morse St. Wash. D. C. for the term 
12 months to commence with the 15th day of October A.D. 
1942, and to end on the 14 day of October A.D. 1943, at the 
said rent of Sixty-five and 00/100 Dollars ($65.00), payable 
without demand at 5331 Kansas Ave. N. W. in monthly in¬ 
stallments of Sixty-five Dollars in advance on the 15th day 
of each and every month during said term, beginning for 
the first of said payment on the 15 day of October 1942, the 
receipt of one dollar ($) of said rent paid by said lessee is 
hereby acknowledged by said lessor. 

And the said lessee covenants and agrees to pay said 
lessor the said rent as aforesaid for the full term hereof; 
that he will not assign this lease or any portion of the term, 
or sublet the premises or any part thereof, without the writ¬ 
ten consent of the lessor; that the said lessee will not use 
or suffer to be used said premises for any disorderly or 
unlawful purpose, or for any other purpose than permitted 
by law; that he will not suffer or commit any waste to, in, 
or upon the said building, fixtures, and premises; that he 
will at his own expense during said term keep said leased 
premises, including the building, fixtures, plumbing and 
appurtenances thereof in substantial condition and in good 
repair, clean, and in good working order and proper sani¬ 
tary condition, all of which premises are now in such con¬ 
dition and repair, remove snow and ice from the sidewalks 
thereof, and the lessor or her assigns, shall not be liable 
therefor or for any work or materials furnished said prem¬ 
ises, and the said lessee has no authority to incur any debt 
or make any charge against the lessor or her assigns or 
create any lien upon said leased property for any work or 
materials furnished the same. 
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It is further agreed That the plumbing is in good order. 
That electricity is available for refrigeration. Repair to 
roof to be at cost to owner (Lessor). 

The right to purchase by lessee Premises 513 Morse St., 
at any time during this lease is hereby provided at a, cost 
not exceeding Fifteen Thousand Dollars ($15,000.00).; 

The lessor further agrees that an extension of this lease 
will be granted for a period of three years at a monthly 
rental of Seventy dollars per month. 

The right to sublet is hereby granted. 


Signed 

W.F.J. 

Lessee 

Signed 

Owner 
Lessor A.L, 


156 And the lessee agrees that he will at the end of 
his tenancy surrender the said leased premises in 
such substantial condition and good repair, good working 
order, etc., as aforesaid, and clean, ordinary wear and tear 
and loss by fire and storm excepted; that he will also pay all 
charges for gas, electricity, and water used on said prem¬ 
ises when the bills therefor become due and payable; that 
he will not make any alterations or changes in said prem¬ 
ises, without written consent, or increase the rate of fire 
insurance upon the building and improvements upon said 
premises beyond an ordinary risk. 

It is further agreed that payment of rent shall ceake if 
the said premises shall be destroyed by fire, or be so dam¬ 
aged by fire or any unavoidable casualty as to make the 
same uninhabitable, and either party may forthwith termi¬ 
nate this lease by written notice to that effect. 

Provided always, that if the rent aforesaid, or any install¬ 
ment thereof, shall not be paid within fifteen days after the 
same becomes due and payable as aforesaid, although no 
demand shall have been made for the same; or if the lessee 
or his assigns shall fail or neglect to keep and perform each 
and every of the covenants, conditions, and agreements 
herein contained and on the part of the said lessee to be 
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kept and performed, or if the same or any of them shall be 
broken, then and in each and every such case from thence¬ 
forth and at all times thereafter, at the option of the lessor 
or her assigns, the lessee’s right of possession shall there¬ 
upon end and determine, and the lessor or her assigns shall 
be entitled -to the possession of said leased premises, and 
to re-enter the same without demand of rent or demand of 
possession of the said premises, and may forthwith proceed 
to recover possession of the said leased premises by process 
of law, any notice to quit or of intention to exercise said 
option, or to re-enter the same being hereby expressly 
waived by the lessee and his assigns. 

And in the event of such re-entry by process of law, or 
otherwise, the lessee nevertheless covenant and agree to 
remain answerable for any and all damages, deficiency or 
loss of rent which the lessor may sustain by such re-entry 
and the lessor reserves full power, which is hereby ac- 
ceeded to by the lessee, to re-let the said premises for the 
benefit of the lessee. 

And the lessee expressly covenants and agrees to pay 
said rent as aforesaid, and also keep and perform each and 
every of the covenants, conditions, and agreements herein 
contained. 

It is mutually agreed that this lease shall bind the execu¬ 
tors, administrators, and assigns of the respective parties 
hereto. 

157 And it is further agreed, that no waiver of any 
breach of any covenant, condition, or agreement 
herein shall operate as a waiver of the covenant, condition, 
or agreement itself, or any subsequent breach thereof. 

In Testimony Whereof the said parties have hereunto 
signed their names and affixed their seals the day and year 
first hereinbefore written. 

William F. Johnson (Seal) 

Anna Levinson (Seal) 

Witness 

Freda D. Levinson 
In Duplicate 
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4. Upon the execution and delivery of said lease, as afore¬ 
said, plaintiff took possession of said real estate and regu¬ 
larly paid defendant the rent at $65.00 a month for the first 
twelve months, and since the expiration of that period he 
has regularly paid her the rent at $70.00 a month and has 
otherwise fulfilled his obligations under the lease since his 
tenancy began in October 1942. 

5. On June 24, 1946 plaintiff, who in October 1943, as 
lessee of said real estate under the aforesaid lease, exer¬ 
cised his right to extend or enlarge the initial term of his 
lease for three additional years at a rental of $70.00 a 
month, also exercised his right under said lease to purchase 
said real estate for $15,000.00 cash, and he so notified the 
defendant by letter addressed to her at her residence, 5331 
Kansas Avenue, Northwest, Washington, D. O., as follows: 

Mrs. Anna Levinson Moiger June 24, 1946 

5331 Kansas Avenue, N. W. 

Washington, D. C. 

Dear Mrs. Moiger: 

This is to inform you that pursuant to the provi- 
158 sions of the lease of premises 513 Morse Street, 
Northeast, being Lot 4 Square 3590, under which I 
hold these premises as your tenant, I hereby exercise my 
right to purchase said premises for $15,000.00 in cash which 
I will pay upon your conveying to me a good and unencum¬ 
bered record title -to the same. 

I have this day employed the Columbia and Real Estate 
Title Insurance Companies to examine the title of this prop¬ 
erty and as soon as the examination is completed, which 
may take as long as ninety days, I will advise you thereof 
and also of the time of settlement of my purchase. In the 
meantime I will regularly pay the rent as it comes due. 

Yours very truly, 

William F. Johnson 
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This letter was duly mailed, registered, by plaintiff’s 
counsel, George C. Gertman, to the defendant on June 24, 
1946, together with the letter of said counsel, reading as 
follows: 

June 24, 1946 

Mrs. Anna Levinson Moiger 
5331 Kansas Avenue, N. W. 

Washington, D. C. 

Dear Mrs. Moiger: 

Mr. William F. Johnson, your tenant of premises 513 
Morse Street, Northeast, being Lot 4 Square 3590, has em¬ 
ployed me to attend to the acquisition of your title to the 
leased premises and to the settlement of his purchase. 

Accordingly, I have prepared and herewith enclose, 
signed by William F. Johnson, his notification to you of his 
exercise of right under his lease to purchase the leased 
premises. 

If the title of the property has already been examined 
by another title company, settlement of the purchase might 
be facilitated by having it examine the title rather than the 
Columbia and Real Estate Title Insurance Companies. 

I will be glad to hear from you regarding this matter. 

Very truly yours, 

GCG: b George C. Gertman 

Enc. 

159 Around July 15, 1946 the postmaster returned to 
plaintiff’s counsel, marked “unclaimed”, the said 
registered letter, and on July 15,1946, at plaintiff’s request, 
plaintiff’s attorney wrote the defendant the following let¬ 
ter, enclosing-therewith plaintiff’s aforesaid letter of June 
24, 1946 and his attorney’s aforesaid letter of the same 
date which had accompanied it: 
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July 15,1946 

Mrs. Anna Levinson Moiger 
5331 Kansas Avenue, N. W. 

Washington, D. C. j 

Dear Mrs. Moiger: 

On June 24, 1946 I wrote you the enclosed letter of that 
date and sent with it the letter of the same date addressed 
to you and signed by William F. Johnson, to which letter 
reference is made in my letter. These two letters were sent 
to you hy registered mail with instruction to the postmaster 
to “deliver to addressee only” and “return receipt” was 
requested. The latter part of last week this registered let¬ 
ter was returned to me undelivered and marked by the post¬ 
master “unclaimed.” 

Accordingly, I now enclose my letter of June 24th and 
Mr. Johnson’s letter of the same date informing you that he 
elects to exercise his right under his lease to purchase Lot 
4 Square 3590. 

Very truly yours, 

GCG : b George C. Gertman 

Enc. 

Although the defendant did not reply to the letter of July 
15,1946, or its enclosures, her attorney telephoned plaintiff 
and plaintiff’s attorney saying that defendant had received 
the correspondence and that she was ill. 

6. On June 24, 1946 plaintiff employed the Real Estate 
and Columbia Title Insurance Companies, examiners of 
real estate titles, to examine the title of said property pre¬ 
paratory to his consummation of the purchase, and on Au¬ 
gust 13, 1946 he received from said Title Companies 
160 their report showing defendant to be the owner of 
said real estate subject to the aforesaid deed of trust 
securing the payment of $9,000.00 which remains of record 
a paramount lien thereon. 

i 

i 
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7. On September 3,1946, at plaintiff’s request, plaintiff’s 
attorney again wrote the defendant as follows: 

September 3, 1946 

Mrs. Anna Levinson Moiger 
5331 Kansas Avenue, N. W. 

Washington, D. C. 

Dear Mrs. Moiger: 

I did not receive any written acknowledgment of the re¬ 
ceipt by you of my letter dated July 15, 1946 with enclo¬ 
sures, though your attorney phoned me that you had re¬ 
ceived it. 

Now, again, I write you in behalf of your lessee, Mr. Wil¬ 
liam F. Johnson, of premises 513 Morse Street, N. E., being 
Lot 4 Square 3590, to inform you that The Real Estate and 
Columbia Title Insurance Companies have completed their 
examination of the title to this lot and report the same as 
good of record in you by your former name, Anna Levinson, 
subject to a mortgage indebtedness of $9,000.00 secured by 
deed of trust recorded in Liber 6609 folio 203, which Mr. 
Johnson will take subject to in the settlement of his pur¬ 
chase. 

Accordingly, at Mr. Johnson’s request, I have prepared 
and herewith enclose for execution by you, a deed in fee 
conveying the property to him, and on September 16, 1946, 
at eleven o’clock A.M., Mr. Johnson will settle his purchase 
at the offices of The Real Estate and Columbia Title Insur¬ 
ance Companies, 503 E Street, N. W. At that time and 
place Mr. Johnson will expect you to present the executed 
deed for delivery to him and, in turn, he will pay you the 
difference between the purchase price $15,000.00 and the 
mortgage indebtedness secured on the lot by the above men¬ 
tioned deed of trust, or if by that time the mortgage indebt¬ 
edness has been released, he will pay the entire purchase 
money in cash. Of course he will also pay and adjust taxes 
and rent to date of deed. In other words, Mr. Johnson 
hereby tenders himself ready to settle his purchase at the 
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time and place indicated in accordance with the provisions 
of the lease of said real estate under which he holds. 

Very truly yours, 

George C. Gertman 

161 There was enclosed with the last mentioned letter, 
as stated therein, the deed of conveyance for execu¬ 
tion by the defendant. This letter remains unacknowledged 
though it has not been returned to said attorney whose 
name and post office address appear on the envelope. 

8. On September 16, 1946, at eleven o’clock A.M., plain¬ 
tiff and his attorney, in accordance with the letter of Sep¬ 
tember 3, 1946, appeared at the offices of the Real Estate 
and Columbia Title Insurance Companies, 503 E Street, 
Northwest, Washington, D. C., prepared to consummate 
plaintiff’s purchase of said property for $15,000.00 in (ac¬ 
cordance with the aforesaid correspondence with the defen¬ 
dant, but neither the defendant nor her attorney appeared 
there and they have not otherwise communicated with the 
plaintiff or his attorney. 

Accordingly, plaintiff has done everything within his 
power to effect the consummation of his purchase of said 
real estate pursuant to said lease and his aforesaid election 
to purchase, but the defendant tacitly refuses to consum¬ 
mate the sale to him by executing and delivering the said 
deed and accepting the purchase money therefor. 

9. Plaintiff further avers that upon exercising his right, 
as aforesaid, under said lease to purchase said real estate 
for the sum of $15,000.00 cash and so notifying the defend¬ 
ant, the aforesaid lease of the demised premises ripened 
into a contract between the defendant and plaintiff for the 
sale by the defendant to plaintiff of said real estate for the 
sum of $15,000.00. 

10. Since June 24,1946 plaintiff has been ready, able and 
willing to purchase said real estate for $15,000.00, and he 
now again offers and tenders the defendant the pur- 


GCG: b 
Enc. 




162 chase money $15,000.00. If the said indebtedness of 
$9,000.00 still remains owing and unpaid on said real 

estate under the aforesaid deed of trust, it, of course, is to 
be charged against and deducted from the purchase money. 
He also again tenders to the defendant for execution and 
delivery a deed conveying said real estate to him in fee 
simple. 

Wherefore plaintiff demands judgment as follows: 

1st: That defendant be required specifically to perform 
her said agreement-contract by conveying said real estate 
to plaintiff in fee simple upon payment by him to her of the 
purchase money therefor of $15,000.00 in cash less the 
indebtedness, if any, owing on said real estate under the 
aforesaid deed of trust. 

2nd: That he may have such other and further relief 
in the premises as to the Court may seem just and proper. 

William F. Johnson 

George C. Gertman 
Attorney for Plaintiff 
American Security Building 
730 - 15th Street 
Washington 5, D. C. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing Com¬ 
plaint by me subscribed and I know the contents thereof; 
that the facts therein stated as of my own personal 

163 knowledge are true to the best of my knowledge and 
belief. 

William F. Johnson 

Subscribed and sworn to before me this 25th day of Sep¬ 
tember, A. D. 1946. 

Theresa Buckhantz 
Notary Public, D. C. 
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164 Oct 31 1946 

Answer of Defendant. 

FIRST DEFENSE. 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE. 

1. Defendant denies the allegations in paragraph one (1). 

2. Defendant denies the allegations in paragraph two (2). 

3. Defendant admits the allegations in paragraph three 
(3). 

4. Defendant admits plaintiff paid $65.00 per month for 
the first twelve months of his lease, and since the expira¬ 
tion of the twelve months period has paid $70.00 per 
month, but defendant denies all other allegations. 

5. Defendant denies the allegations in paragraph five (5). 

6. Defendant is without sufficient information to either 
admit or deny the allegations in paragraph six (6). 

7. Defendant is without sufficient information to either 
admit or deny the allegations in paragraph seven (7). 

8. Defendant denies the allegations in paragraph eight 

( 8 ). 

9. Defendant denies the allegations in paragraph nine 

(9). j 

10. Defendant neither admits nor denies the allegations 

in paragraph ten (10). 

i 

165 THIRD DEFENSE. 

Defendant denies that plaintiff had the right to purchase 
premises 513 Morse Street, N. E., D. C. after the fifteenth 
day of October, 1943; that plaintiff did not offer to pur¬ 
chase said property before that time. That after that time 
plaintiff became a tenant by sufferance by virtue of Title 
45, Section 820, D. C. Code. : 


I 
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FOURTH DEFENSE. 

Defendant admits that she rented premises 513 Morse 
Street, N. E., D. C. to plaintiff for a period of one year 
with the right in plaintiff to purchase said property within 
said year; that plaintiff did not offer to purchase said prop¬ 
erty within that said period; that plaintiff did not demand 
or receive an extension of his said lease, and became a 
tenant by sufferance of defendant; plaintiff had no agree¬ 
ment to purchase said property after October 15th, 1943. 

FIFTH DEFENSE. 

Defendant verbally agreed to rent premises 513 Morse 
Street, N. E., D. C. to plaintiff for a period of one year 
with an option to plaintiff to purchase said property for 
$15,000.00 during said year; that in the event plaintiff did 
not purchase said property within the said year, he would 
have the right to rent for three more years at an increased 
rental if given the right to sub-let; that defendant can 
neither read nor write except to sign her name; that she so 
informed plaintiff; that plaintiff prepared the lease to said 
property and defendant asked him what the lease con¬ 
tained; wrhereupon plaintiff fraudulently, and deceitfully 
misrepresented to the defendant that the lease was for one 
year w T ith the right to purchase the property during that 
year; and if not purchased during that year plaintiff had 
a right to stay on for three more years at an in- 
166 creased rental; and the right to sub-let; whereupon 
defendant, relying on said misrepresentation, was 
induced to sign said lease. Plaintiff well knew that defend¬ 
ant could not read nor write and his said statements were 
false and made for the purpose of having defendant exe¬ 
cute said lease he had prepared, which defendant did, 
relying upon and believing the statements of plaintiff; that 
but for the fraud of plaintiff, defendant would not have 
signed said lease. 
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SIXTH DEFENSE. ! 

Defendant verbally agreed to rent premises 513 Morse 
Street, N. E., D. C. to plaintiff for a period of one year 
with an option to plaintiff to purchase said property for 
$15,000.00 during said year; that in the event plaintiff did 
not purchase said property within the said year, he would 
have the right to rent for three more years at an increased 
rental if given the right to sub-let; that defendant can 
neither read nor write except to sign her name; that she 
so informed plaintiff; that plaintiff prepared the lease to 
said property and defendant asked him what the lease con¬ 
tained; whereupon plaintiff fraudulently, and deceitfully 
misrepresented to the defendant that the lease was for one 
year with the right to purchase the property during that 
year; and if not purchased during that year plaintiff had 
a right to stay on for three more years at an increased 
rental; and the right to sub-let; whereupon defendant, rely¬ 
ing on said representation, was induced to sign said lease. 
Plaintiff well knew that defendant could not read nor write 
and his said statements were false and made for the pur¬ 
pose of having defendant execute said lease he had pre¬ 
pared, which defendant did, relying upon and believing the 
statements of plaintiff; that the said plaintiff is therefore 
estopped from claiming right to purchase said property 
after the one year period. 

Anna Levinson Moiger 

Milton Dunn, 

Atty. for Defendant 
505 Colorado Bldg. 

Wash., D. C. NA. 6277 

i 

167 District of Columbia, ss: 

I do solemnly swear that I have had read to me the 
foregoing Answer by me subscribed and I know the con¬ 
tents thereof; that the facts therein stated as of my own 
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personal knowledge are true to the best of my knowledge 
and belief. 

Anna Levinson Moigee 

Subscribed and sworn to before me this 28th day of Oc¬ 
tober, 1946. 

Samuel B. Brown 
Notary Public , D. C. 

I certify that I have this 30th day of October, 1946, 
served copy of this Answer upon attorney for plaintiff. 

Milton Dunn 
Attorney for Defendant 
505 Colorado Bldg. 
Washington, D. C. 

National 6277 


195 Filed Jan 30 1948 

Pretrial Proceedings. 

Statement of Nature of Case : 

This is a suit for specific performance of a contract for 
sale of a business property which was contained in a lease 
executed by the parties in 1942. 

The Plaintiff says that be agreed to rent the property 
for $65.00 per month for a year and that the lease contained 
the provision that it could be extended for a three year 
period at $70.00 per month and contained a provision that 
the plaintiff had the right to purchase the property at a 
cost not exceeding $15,000.00 at any time during the lease. 
He contends that the phrase “during this lease” included 
the period of extension thereof. He says he entered upon 
the property under the lease, made extensive repairs and 
improvments and exercised his option to extend the lease, 
paying the $70.00 a month thereafter. He says that in 
June 1946, within the 3 year extension period, he exercised 
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his option to buy and made a proper tender but that the 
defendant, lessor, refused to sell. 

The lessor has died since this suit was filed and her 
daughter, Frieda Kagan, is the present owner of the prop¬ 
erty and is hereby substituted as the party defendant. 

Attached to this Pretrial Memo, is a memorandum pre¬ 
pared by the defendants which sets forth her defense to the 
action and may be considered as part of the Pretrial Memo¬ 
randum. 

196 Stipulations: By agreement of counsel for the 
respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

The substituted defendant accepts the answer of the orig¬ 
inal defendant as well as any other pleadings in the case. 

Copies of the correspondence set out in the pleadings 
may be used in evidence in lieu of the original in the event 
the originals cannot be found. No notice to produce is 
necessary. ! 

H. A. SCHWEINHAUT 

Pretrial Justice. 

Dated Jan. 26,1948. 

Remarks of Pretrial Justice for consideration of Trial 
Justice.: 

The case is not to be called for trial until after March 
8th, 1948. 

Attorneys authorized to act: 

Georgs E. Gorman 
Attorney for Plaintiff. 

A. L. Newmyer 
Milton Dunn 
Attorneys for Defendant. 

m • » O • * • • • • 
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197 Defendant denies that plaintiff is entitled to spe¬ 
cific performance but contends that the lease which 

was prepared by plaintiff contained an option to purchase 
only during the first year, which was the terms of the lease 
ending October 14, 1943 and that the plaintiff so stated to 
the defendant Anna Levinson Moiger and so agreed. 

Defendant further contends that the provision to extend 
the lease for three years was never exercised by plaintiff 
and that plaintiff since the expiration of the one year lease 
has been and is a tenant at sufferance. 

Defendant further contends that plaintiff did not offer 
to purchase the property until June 24, 1946. 

Defendant further contends that Anna Levinson Moiger 
could neither read nor write except her own name and that 
the execution of said lease was induced by fraud and false 
representations made by plaintiff to defendant at the time 
her signature was obtained to said lease in that said plain¬ 
tiff told said Anna Levinson Moiger at the time he induced 
her to sign said lease that it contained a provision to pur¬ 
chase the property only during the first year and that if 
not purchased during that year plaintiff had a right to stay 
in the premises for three more years at an increased rental 
and the right to sublet but not to purchase, whereupon said 
Anna Levinson Moiger relying on said plaintiff’s represen¬ 
tations was induced to sign said lease. 

Defendant further contends that the plaintiff by reason 
of his conduct aforesaid and the facts and circumstances is 
estopped from claiming any right to purchase said 

198 property. 

Defendant further denies all of the allegations of 
the complaint except as herein admitted. 

Defendant further contends that the said Anna L. Moiger 
died April 20, 1947 and that the terms of her will dated 
September 14,1946 devised said real estate to her daughter, 
Frieda M. Levinson Kagan, who with Milton Dunn are the 
executors named in said will duly admitted to probate in 
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the Probate Branch of the District Court of the United 
States for the District of Columbia. i 

* • • * • * • • • ! * 

199 Filed Nov 2 1948 

Order Making Freda D. Kagan Additional Defendant. 

The defendant, Anna Levinson Moiger, having died after 
the institution of this action, leaving a last Will and Testa¬ 
ment duly admitted to probate and record by the Probate 
Branch of this Court, whereby she devised to her daughter, 
the said Freda D. Kagan, the property involved in this ac¬ 
tion, namely, Lot 4 Square 3590, improved by premises 513 
Morse Street, Northeast, Washington, D. C., occupied by 
the plaintiff, it is, accordingly, by the Court this 2nd day of 
November, A. D. 1948, Ordered that said Freda D. Kagan 
is hereby made an additional defendant to this complaint, 
and the pleadings and proceedings heretofore had herein 
shall stand with the same force and effect as if said Freda 
D. Kagan had been the original defendant named in this 
action. 

Bolitha J. Laws 
Judge 

* • * * • * • * • ; • 

200 Filed Dec 15 1948 

This action came on for hearing without a jury, and upon 
the evidence adduced at the trial, the Court now makes the 
following findings of fact and conclusions of law: 

Findings of Fact. 

On or about September 16, 1942, defendant Anna Levin¬ 
son Moiger—whose name at that time was Anna Levinson 
—, as owner of the property, leased to plaintiff Willaim 
F. Johnson premises 513 Morse Street, Northeast, Wash¬ 
ington, D. C., the same being Lot 4 Square 3590 in the sub¬ 
division made by Charles H. Tompkins and Lida R. Tomp- 
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kins, as per plat recorded in Liber 93 folio 192 of the rec¬ 
ords of the Office of the Surveyor for the District of Colum¬ 
bia. The lease, which is in writing and under seal, was 
signed by Anna Levinson as lessor and William F. Johnson 
as lessee, and it is in duplicate, one of which was retained 
by the lessor and the other delivered to the lessee. By this 
lease the defendant Anna Levinson Moiger (by the name 
of Anna Levinson) leased the property to the plaintiff for 
twelve months commencing the 15th day of October 1942 
and ending on the 14th day of October 1943, at a rental of 
$780.00, payable in monthly installments of $65.00 on the 
15th day of each month, in advance, with the privilege to 
the lessee of an extension of the lease for three years at a 
rental of $70.00 per month, and also with the privi- 
201 lege to the lessee “at any time during this lease” 
to purchase the leased premises at a cost not exceed¬ 
ing $15,000.00. The lease also contained other provisions 
which are not of special importance here. The lease, in 
duplicate, was admitted in evidence. 

The lessee regularly paid the rent of $65.00 per month 
for the original twelve months and since October 15, 1943 
plaintiff has regularly paid rent of $70.00 a month. The 
lessee’s check of $70.00 dated October 15, 1943 for the rent 
of the premises to November 15,1943, payable to the order 
of the defendant Anna Levinson, contains a notation on 
its face reading: “For rent 513-Morse as per lease to Nov. 
15-43”. Likewise the lessee’s check of $70.00 dated Janu¬ 
ary 15, 1944 for the rent to February 15, 1944, payable to 
the order of the defendant Anna Levinson, contains a nota¬ 
tion reading: “Rent 513-Morse to Feb. 15-1944 as per 
lease”, and the lessee’s check of $70.00 dated February 15, 
1944 for the rent to March 14, 1944, payable to the order 
of the defendant Anna Levinson, contains a notation read¬ 
ing: “Rent 513 Morse as per lease month beginning Feb. 
15-44”. All other checks in payment of rent contain merely 
notations of the month for which they were given the de¬ 
fendant Anna Levinson, and plaintiff has complied with 
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and fulfilled all of the provisions of the lease required of 
him. I 

At the time the lease was made the property had be^n 
vacant off and on for two years. 

Upon the lease being executed, plaintiff took possession 
and expended upwards of $4,000.00 towards equipment of 
the property for the conduct of his meat and poultry busi¬ 
ness and of this amount around $200.00 was spent for paint¬ 
ing the exterior and interior of the building and other re¬ 
pairs. Plaintiff has been in possession of the prop- 
202 erty since the execution of the lease and has not 
sublet it. 

At the time of the execution of the lease, the lessor’s 
daughter, Freda D. Levinson (now Freda D. Kagan) was 
present and her name appears as witness on each of the 
leases in her own handwriting. In each of the leases there 
is other handwriting of the said Freda D. Levinson. 

At the time the lease was presented in duplicate by the 
plaintiff to the defendant Anna Levinson (Moiger), all of 
the lease was filled in as it appears on the face thereof with 
the exception of the amount of the monthly rent for the 
extension period, the term of the extension period and the 
time within which the rent had to be paid after it became 
due. In plaintiff’s copy of the lease the amount of the 
monthly rent for the extension period, namely, $70.00, was 
written in by plaintiff and the term of the extension period, 
namely, “three” was written in by Freda D. Levinson who 
also wrote the word “fifteen” in as the time within which 
the rent had to be paid after it became due. 

Prior to the execution of the lease, which occurred on the 
night of September 16, 1942, both copies of the lease were 
read aloud by plaintiff to the defendant Anna Levinson 
Moiger in the presence of the defendant Freda D. Levinson 
(now Freda D. Kagan) and both copies were compared by 
the defendant Freda D. Kagan in the presence of her 
mother, the defendant Anna Levinson Moiger. After both 
copies of the lease were read and compared they were 
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signed by the plaintiff William F. Johnson and defendant 
Anna Levinson (Moiger) and initialed by the defendant 
Anna Levinson (Moiger) and witnessed by Freda D. Lev¬ 
inson (now Freda D. Kagan). 

203 The defendant Anna Levinson Moiger could write 
her name but could not otherwise write or read. 
However, she was an experienced and shrewd business 
woman of approximately forty-five years of age and had 
accumulated and managed more than nine parcels of real 
estate of her own until around September 1946 when she 
became ill and had to give her daughter, the defendant 
Freda D. Kagan, power of attorney to manage them for 
her and to collect the rents therefrom. 

Defendant, Anna Levinson Moiger, and her daughter dis¬ 
cussed the terms of the lease with plaintiff prior to execu¬ 
tion thereof and both of them were familiar with the lan¬ 
guage written in the lease. The lease was fairly obtained 
and was not procured or executed under and duress, mis¬ 
representation, coercion or fraud on the part of the plain¬ 
tiff. 

Defendant Anna Levinson Moiger died on April 20,1947, 
leaving a Will, duly probated, devising to her daughter, 
Freda D. Kagan, the property involved in this action, and 
since her death the plaintiff has regularly paid the rent of 
said property to the said Freda D. Kagan who was made a 
party defendant to this action. 

On June 24, 1946, plaintiff wrote and mailed a letter to 
the defendant Anna Levinson Moiger notifying her that he 
exercised his right under said lease to purchase said leased 
premises for $15,000.00 cash, as alleged in the complaint. 
At the same time plaintiff also employed The Real Estate 
and Columbia Title Insurance Companies to examine the 
title of the property. 

On June 24, 1946, plaintiff’s attorney, George C. Gert- 
man, wrote the defendant Anna Levinson Moiger, the letter 
copied in the complaint. 
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Both of said letters, sent to the defendant Anna Levinson 
Moiger by registered mail, were returned undelivered, 
whereupon on July 15, 1946 the plaintiff’s attorney, 
204 at the request of plaintiff, wrote the letter dated July 
15,1946, copied in the complaint, and mailed it to the 
defendant Anna Levinson Moiger together with the afore¬ 
said original letters dated June 24, 1946. The defendant 
Anna Levinson Moiger did not acknowledge their receipt 
but her attorney, Milton Dunn, telephoned plaintiff and 
plaintiff’s attorney that the defendant Anna Levinson 
Moiger received them. 

Plaintiff’s attorney, at plaintiff’s request, wrote the let¬ 
ter of September 3, 1946, copied in the complaint, to the 
defendant Anna Levinson Moiger, but she did not acknowl¬ 
edge its receipt. In this letter plaintiff’s attorney enclosed 
the deed therein referred to for execution by the defendant 
Anna Levinson Moiger. 

On August 13, 1946, the Real Estate and Columbia Title 
Insurance Companies furnished plaintiff with the report 
upon the title of the property, in which it stated that the 
title thereof was good of record in said Anna Levinson 
subject to an indebtedness of approximately $9,000.00 Se¬ 
cured by deed of trust dated November 4,1931 and recorded 
in Liber 6609 folio 203. 

On September 16, 1948, at eleven o’clock A. M., plaintiff 
and his attorney, in accordance with the said letter of Sep¬ 
tember 3, 1946, appeared at the office of The Real Estate 
and Columbia Title Insurance Companies prepared to con¬ 
summate plaintiff’s purchase of said property for $15,- 
000.00 but neither the defendant Anna Levinson Moiger nor 
her attorney appeared or otherwise communicated with the 
plaintiff or his attorney. • 

The plaintiff did everything required of him by law to 
effectuate his purchase of said property, and since June 24, 
1946 plaintiff has been ready, able and willing to purchase 
the leased premises for $15,000.00 cash. 
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205 Defendant Anna Levinson Moiger was the owner 
of the leased premises at the time the action was 

filed. Defendant Freda D. Kagan is now the record owner 
thereof in fee simple. 

Plaintiff exercised his right to purchase the leased prem¬ 
ises within the extension period of three years. There is 
no evidence that the amount of $15,000.00 provided for in 
the lease does not represent the fair market value of the 
leased premises. The only evidence offered on this subject 
was on cross-examination of plaintiff, who was not shown 
to have been qualified as to market values of real estate. 

Plaintiff did not tell defendant Anna Levinson Moiger 
prior to or at the time of the execution of the lease that 
the lease contained a provision to purchase the leased 
premises only during the first year and that if not pur¬ 
chased during that year he had the right to stay in the 
premises for three more years at an increased rental with 
the right to sublet but not to purchase. 

Conclusions of Law. 

Upon the facts found and the evidence adduced at the 
trial, the Court makes the following conclusions of law: 

1. The plaintiff has a valid subsisting lease for the leased 
premises. 

2. The defendant Freda D. Kagan is the present record 
owner of said leased premises, as devisee thereof, under the 
probated Will of the defendant Anna Levinson Moiger, and 
therefore she is bound by the terms and provisions of said 
lease; the plaintiff having attorned to her as lessor. 

3. According to the lease, and the law applicable thereto, 
plaintiff had the right to purchase the leased premises at 
any time during the original twelve months or during the 

extended period thereof of three years. 

206 4. The plaintiff having paid the increased rent, as 
provided by the lease, beginning October 15, 1943, 

and noted on his check of $70.00 dated October 15, 1943, 
“For rent 513-Morse as per lease to Nov. 15-43”, it, in 


25 




effect, was equivalent to plaintiff notifying the lessor by 
letter that he exercised his right of extension of his lease 
for three years from October 14, 1943, and it was unneces¬ 
sary to execute a new lease for the extension period. 

5. The lease and its provisions constitute one complete 
instrument and must be read as such, and it, in legal effect, 
constituted a demise of the property to the lessee for a 
period of either one or four years, at the option of the 
lessee after the first year. At the end of the first year plain¬ 
tiff and the defendant Anna Levinson Moiger extended the 
said lease for three years through the payment and ac¬ 
ceptance of the increased rent. 

6. By virtue of plaintiff’s payment of the increased rent 
on October 15, 1943, and the notation made on his check of 
$70.00, “For rent 513-Morse as per lease to Nov. 15-43”, 
plaintiff became obligated to pay the increased rent of the 
leased premises for the entire extended term of three years 
or until he exercised his right to purchase. 

7. Plaintiff having exercised his right to purchase shid 
property, he did everything required of him to effectuate 
the purchase, and he has done nothing to estop him from 
exercising his rights under the lease. 

8. When plaintiff exercised his option to purchase the 
leased premises on June 24, 1946, he became entitled to a 
conveyance thereof in fee simple. 

9. The defendant Freda D. Kagan having succeeded to 
the ownership of the leased premises, and having been 
made a party defendant to this action, she stands in the 

place of her deceased mother under said lease. 

207 Accordingly the Court will enter a judgment 
granting the prayers of the complaint against the 
defendant Freda D. Kagan. 

Bolitha J. Laws 
Chief Judge 

j 

# # * • • • • * • • 
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208 Filed Dec 15 1948 

Final Judgment. 

This action came on to be heard at this term of Court, 
and thereupon, upon consideration thereof, it is by the 
Court this 15th day of December, A. D. 1948, Adjudged and 
Ordered that the defendant Freda D. Kagan, as devisee of 
Anna Levinson Moiger, within twenty (20) days from the 
date hereof, convey to the plaintiff William F. Johnson, in 
fee simple, as unencumbered record title to Lot 4 Square 
3590 in the subdivision made by Charles H. Tompkins and 
Lida R. Tompkins, as per plat recorded in Liber 93 folio 
192 of the records of the Office of the Surveyor for the 
District of Columbia, subject only to covenants of record, 
improved by premises 513 Morse Street, Northeast, Wash¬ 
ington, D. C., upon payment by the plaintiff to the defend¬ 
ant Freda D. Kagan of the sum of $15,000.00; provided, 
how T ever, that plaintiff shall deduct from said $15,000.00 the 
amount, if any, owing on the indebtedness against said 
property secured by deed of trust dated November 4, 1931 
and recorded November 5,1931 in Liber 6609 folio 303, and 
any taxes which may be owing against said real estate to 
date of such conveyance. 

It is further Ordered, in the event of the failure of the 
defendant Freda D. Kagan to so convey said real estate 
within the time specified, that Joseph T. Sherier and 

209 George C. Gertman are hereby appointed trustees to 
convey the same to the plaintiff upon the payment 

by him to said trustees of the said sum of $15,000.00, less 
the aforesaid indebtedness and taxes, if any, and said trus¬ 
tees shall pay over the proceeds of said fund to the defend¬ 
ant Freda D. Kagan and to Freda D. Kagan and Milton 
Dunn as executors under the duly probated Will of Anna 
Levinson Moiger—said executors being hereby made addi¬ 
tional parties defendant to this action—, for the use of 
the defendant Freda D. Kagan, and upon the compliance 
by the plaintiff with the provisions of this judgment, the 
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lease of the aforesaid premises, set forth in the complaint, 
shall stand terminated. 

Bolitha J. Laws 
Chief Judge 

• * • • * * # • * • 

210 Filed Jan 11 1949 

Order Correcting Record. 

Upon consideration of the stipulation of the parties to 
this action, through their respective counsel, filed this day, 
it is by the Court this 10th day of January, A. D. 1949, 
Ordered that the record in this action is hereby corrected 
by inserting Lot 5 in Square 3590 in the place of Lot 4 in 


said square. 

Bolitha J. Laws 

ik ik A 

Judge 

# # # # 

WWW 
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Piled Jan 14 1949 


Notice of Appeal. 


Notice is hereby given this 13th day of January 1949, 
that the defendants Anna Levinson Moiger and Freda D. 
Kagan hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 15th day of December, 1948, in 
favor of the plaintiff, William F. Johnson against said de¬ 
fendants, Anna Levinson Moiger and Freda D. Kagan. ! 

Newmyer & Bress 

By A. L. Newmyer 

Attorney for Defendants 

• • • • • * • • • • 

Memorandum. 

Cost bond on appeal of defendant in amount of $250 with 
Saint Paul Mercury Indemnity Co. approved and filed. 
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214 Filed Mar 29 1949 

Defendants’ Statement of Points to be Belied Upon on 

Appeal 

The Trial Court erred as follows: 

1. In finding, as a matter of law, that plaintiff had a valid 
and subsisting lease on June 24, 1946 when he exercised 
the option to purchase. 

2. In finding, as a matter of law, that plaintiff had the 
right to purchase the leased premises at any time during 
the extended period of three years. 

3. In finding that the lease in legal effect constituted a 
demise of four years, but at the election of the lessee after 
the first year. 

4. In finding that the payment of rent with notation on 
checks was an exercise of the right to extend the lease for 
three years. 

5. In finding, as a matter of law, that at the end of the 
first year that plaintiff and defendant, Anna Levinson 
Moiger, extended said lease for three years through the 
payment and acceptance of the increased rent. 

6. In finding, as a matter of fact, that at the end of the 
first year plaintiff and defendant, Anna Levinson Moiger, 
extended said lease for three years through the payment 
and acceptance of the increased rent. 

7. In construing the lease to the effect that the option to 
purchase applied during the extension term. 

8. In finding plaintiff was entitled to specific perform¬ 
ance as a matter of fact under the evidence. 

9. In finding that plaintiff was entitled to specific per¬ 

formance as a matter of law. 

215 10. In failing to find upon the facts and law that 
there was not a meeting of minds between the parties 

as to the option to purchase. 

11. In failing to give due consideration and weight to the 
deposition of the deceased defendant, Anna Levinson 
Moiger. 
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12. In ruling, as a matter of law and as a matter of fact, 
that plaintiff had sustained the burden of proof. 

Newmyer & Bbess 

By Alvin L. Newmyer 

Attorneys for Defendant 
1001 - 15th Street, N. W. 
Washington, D. C. 

* • * • • * • • •!• 

216 Filed Mar 29 1949 

Stipulation that Original Exhibits Be Included in Record 

on Appeal. 

It is hereby stipulated by and between the respective 
parties hereto by their counsel that, in lieu of photostating 
or otherwise reproducing the exhibits used in the trial here¬ 
in for purposes of the record on appeal herein, the follow¬ 
ing original exhibits shall be filed with the Clerk of the 
District Court and shall be included in the original record 
on appeal herein: 

1. Original lease between Anna Levinson, lessor and 
Wm. F. Johnson, lessee, retained by lessor. 

2. Duplicate original lease between Anna Levinson, les¬ 
sor, and Wm. F. Johnson, lessee, retained by lessee. 

3. Lessee’s check to order of Anna Levinson dated, Octo¬ 
ber 15, 1943 for $70 for rent to November 15, 1943. 

4. Lessee’s check to order of Anna Levinson dated Janu¬ 
ary 15,1944 for $70 for rent to February 15,1944. 

5. Lessee’s check to order of Anna Levinson, dated Feb¬ 
ruary 15,1944 for $70 for rent to March 14,1944. 

6. All other checks to order of Anna Levinson in pay¬ 
ment of rent for the term from October 15,1942 and ending 
October 14, 1943 and each monthly check for the term be¬ 
ginning October 15, 1943 until October 15, 1948, marked 
“Defendant’s Exhibit 8”. 
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217 7. Letter dated June 24, 1946 from Wm. F. John¬ 

son addressed to Mrs. Anna Levinson Moiger, exer¬ 
cising alleged right to purchase said premises. 

Geo. C. Gertman 
Attorney for Plaintiff 

A. L. Newmyer 

Attorney for Defendants. 

**•••****• 

219 Filed Mar 30 1949 

Order as to Original Exhibits. 

Upon consideration of the Stipulation of the parties 
hereto that original exhibits be included in the record on 
appeal herein, it is by the Court this 30th day of March, 
1949 

Ordered that the original exhibits listed in said Stipula¬ 
tion shall be filed in the Clerk’s Office and shall be included 
in the record on appeal herein to the United States Court 
of Appeals for the District of Columbia. The exhibits shall 
be returned to this court upon conclusion of the appeal. 

David A. Pine /s/ 

Judge 

Approved: 

George C. Gertman /s/ 

Attorney for Plaintiff 

A. L. Newmyer /s/ 

Attorney for Defendants. 

• ••••*•••• 
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DEPOSITION. 

i 

Deposition of Anna Levinson Moiger Taken on Behalf of 
Defendant, November 4, 1946, Filed Dec. 5, 1946. 

171 Mrs Anna Levinson Moiger, a witness of lawful 
age, was thereupon duly sworn, and being examined 

by counsel, testified as follows: i 

Direct Examination 

j 

By Mr. Dunn: 

i 

Q. Mrs. Moiger, you are the defendant in this case? A. 
Defendant? Yes. j 

Q. Yes. You are the defendant in this case. I want to 
direct your attention to the year 1942. What was your 
name, then? I 

Mr. Gertman: ’42 or ’43? 

Mr. Dunn: ’42. 

The Witness: My name was Mrs. Anna Levinson. ; 
By Mr. Dunn: 

Q. Do you know the plaintiff in this case, Mr. William 
F. Johnson? A. Yes. 

Q. How long have you known him, about? A. Well, ! 
knew Mr. Johnson—about a year and a half, or maybe a 
little bit more, or less, before he rent de property from me. 

Q. Do you know when he rented the property? A. He 
rent de 15 day of October, only he came here— 

Q. (Interposing) What year? A. 1942. 

Q. Then you have known him for a year and one-half 
prior to that? A. Before, or maybe more. 

172 Q. When did you first have a conversation with 
him about renting your store, if you remember, about 

when? A. I can’t remember a date, only it was around 
September. 

Q. Of what year was this? A. 1942. 

Q. What was the conversation, if you can remember it? 
A. De conversation, Mr. Johnson asked me if he wants to 



32 


rent my place and if it’s gonna be a reasonable rent. First, 
Mr. Johnson knew I took more rent for dat before de other 
party moved out. 

Q. Had you told him what the rent was of the last tenant? 

Mr. Gertman: Object. It is immaterial. 

A. I don’t remember. 

By Mr. Dunn: 

Q. What rent did you decide on at the time you were 
speaking to him? A. Mr. Johnson told me it would get me 
sixty-five dollars a month. We talk it is better to get a half 
a loaf a bread dan none. 

Q. Now when did you next see Mr. Johnson? A. Mr. 
Johnson, he said he’s going to fix de lease and he was going 
to come, it was the beginning of October in 1942, only I 
don’t remember de date, what date it was, and he came 
here at night, about between half past seven or eight o ’clock 
at night, wid de lease already drawed and fixed and 
173 I was in da house and my daughter was dressed to 
go out. 

Q. Which daughter? A. Miss Frieda Levinson. 

Q. What is her name now? A. Now her name is Mrs. 
Kagan. 

Q. Now go ahead, Mrs. Moiger. A. Mr. Johnson seen 
that she was dressed to go out, and he said we needed a 
witness, and I asked her to stay a few minutes, and Mr. 
Johnson brought de lease and he said what he put it in 
in da lease. 

Q. What did he say he put in the lease? A. He said he 
put da first year, $65 a month, and he has got the privilege 
to buy it for $15,000. I says o.k. And den he said, “If I 
won’t buy it in the first year, would you give me extension 
for three more years?” I said yes, just to lease but not 
to buy. 

Mr. Gertman: Wait a minute. I object to this testimony 
on the ground that it is irrelevant,— 

The Witness: I don’t understand you, sir. 
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Mr. Gertman. Just a moment. (Continuing) that the pur¬ 
pose of the evidence is an attempt by oral evidence, to vary^ 
add to, alter, subtract from and contradict the terms of 
the lease. 

I have no objection to her testifying to anything that 
may have antedated the execution of the lease, but I object 
to her testifying as to what was in the lease. 

Mr. Dunn: Will the reporter read the last question and 
answer. 

174 (The last question and answer was read by the 
reporter.) 

Mr. Gertman: If this is a coversation which was entered 
into by the witness and Mr. Johnson prior to the execution 
of a lease, I have no objection to it. 

Mr. Dunn: It is. Shall I clear that up ? 

Mr. Gertman: But if it is for the purpose of explaining 
the contents of the paper or to vary its terms, then I ob¬ 
ject to it. | 

By Mr. Dunn: 

j 

Q. Now I don’t know whether you remember where you 
left off or not, Mrs. Moiger. The last thing you said was 
concerning a statement by Mr. Johnson. 

This conversation that you had with Mr. Johnson about 
what he prepared in the lease, was this told you or read 
to you? 

Mr. Gertman: Are you asking about the lease ? 

Mr. Dunn: Yes, the lease. 

Mr. Gertman: I object for reasons heretofore given. 

! 

By Mr. Dunn: 

Q. Will you answer the question. Was this lease read 
to you or were you told what was in it? A. Mr. Johnson 
told me what it was in da lease. 

Q. Did you read the lease? A. I can’t read, I am sorry 
to say. I 
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Q. Did Mr. Johnson know that you couldn’t read? A. 
Yes. 

Q. How did he know that? A. He knew I couldn’t read. 
Q. How did he know? A. Because I—when he told 

175 me to get a three years extension for the lease, then 
I asked him if he don’t mind to give me five dollars 

more rent, seventy dollars a month. Then he told me to put 
it in. I says I’m sorry, I couldn’t. Then he put it in in da 
lease, da five dollars raise in da lease. 

Q. Was there any conversation that you had with Mr. 
Johnson before the lease was signed regarding the right 
to sublet? A. No, when Mr. Johnson came here, it was in 
da lease marked—I mean he told me then, when he came, 
before, he came in da house, when I asked him for five 
dollar a raise more, den he said, “Would you let me sub¬ 
let?” I said, “Yes, any reasonable—” you know; nice per¬ 
son. I said, “Yes, I could let you sublet.” 

Q. You did not read this lease? A. No. 

Mr. Gertman: The question is immaterial and I will 
object to it and request the answer be stricken out. 

By Mr. Dunn: 

Q. After he told you what was in this lease, did you make 
any comment on the paper you had before you signed it? 
A. What do you mean? I don’t understand it. 

Q. Did you have any conversation with him about the 
terms of the lease before you signed? A. Yes. 

176 Q. What did you say? A. I said, if you won’t 
buy it before the year, then he can’t buy it after the 

year, he could stay in for three more years. That was the 
only thing. Mr. Johnson wasn’t here even five minutes in 
da house. 

Q. Did Mr. Johnson come alone? A. Yes, sir. 

Q. After that conversation, did he sign this lease? 

Mr. Gertman: Which paper are you talking about? 

Mr. Dunn: This lease. 

Mr. Gertman: Perhaps you should have it identified. 
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By Mr. Dunn: 

Q. Would you know this paper if you saw it? Have you 
ever seen it before? A. Yes, I saw it. 

Q. How do you know? A. I just saw the paper; Mr. 
Johnson brought it with him. ! 

Q. How do you know you saw this paper before? A. I 
mean, when he brought it wid him. I 

Q. How do you know this was the one he brought with 
him? A. Well, I think I know; of course this is my signa¬ 
ture. 

Q. Do you know your name when you see it? A. Yes. 
That is my name. 

Q. Can you read any part of this? (Indicating) 
177 A. No. 

Q. You can’t read any part of that? A. No. 

Q. You do know that is your signature? A. I know th^t 
is my signature. 

Mr. Gertman: May it be understood that you are direct¬ 
ing the attention of the witness to the duplicate of the lease 
that she admits that she signed? 

Mr. Dunn: Yes. 

By Mr. Dunn: 

Q. How many papers did you sign? 

Mr. Gertman: Is that understood? 

Mr. Dunn: It is understood this is a duplicate of the 
paper she signed. If you want me to identify the signature 
on the original, I will have that done. 

Mr. Gertman: Both are originals (Indicating) 

Mr. Dunn: Yes, both seem to be. 

By Mr. Dunn: 

Q. Do you know whether or not that is your signature? 
A. Yes, that is my signature. 

Mr. Dunn: May we have these two instruments identi¬ 
fied as Exhibits. This will be “Defendant’s Exhibit Nurh- 
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ber 1 for identification’ 7 (indicating). This will be “Plain¬ 
tiff’s Exhibit Number 1 for identification” (indicating). 

(The first paper handed the reporter was marked “De¬ 
fendant’s Exhibit No. 1 for identification.”) 

178 (The second paper handed the reporter was 

marked “Plaintiff’s Exhibit No. 1 for identifica¬ 
tion.”) 

By Mr. Dunn: 

Q. Mr. Johnson and yourself signed these two papers in 
the presence of your daughter, is that correct? A. I 
signed it. 

Q. Did Mr. Johnson sign w’hile you were here? A. I 
don’t remember. Days, I don’t remember. 

Q. Did you daughter sign these papers, Frieda? A. Yes, 
sir. 

Q. She has signed, here, “Frieda D. Levinson. Is she 
the same Frieda Kagan to whom w T e referred a moment 
ago? A. That is correct. 

Q. “Kagan” is her married name, is that correct? A. 
That is right. 

Q. After the first year had elapsed under this lease; that 
is from the 15th day of October, 1942, to the 14th day of 
October, 1943; did you hear from Mr. Johnson as to an 
extension or renewal of his lease? 

Mr. Gertman: Objected to as immaterial. He didn’t 
have to communicate wdth her. 

By Mr. Dunn: 

Q. Go ahead and answ r er. A. No, he did not. 

Q. Did he continue to pay his rent? A. When—yes, sir. 

WTien de 1943, he raised the five dollars, de seventy 

179 dollar a month. 

Q. But did not ask for further lease? A. No, sir. 

Q. Nor did he say he was extending his lease? A. No, 
sir. 

Mr. Gertman: I object. It is immaterial. 
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By Mr. Dunn : 

Q. Now when did you next hear from Mr. Johnson about 
the purchase of your property? When did you first hear 
from him? A. De first time I heard, de 19 day of June, 
1946. Mr. Johnson called me and I have at my bed a tele¬ 
phone, and Mr. Johnson called me and he said, “Dis is Mr. 
Johnson.” I said yes. He said, “If you want to sell both 
pieces of property—” I says, “Mr. Johnson, dis property 
is not for sale.” He said, “Oh, yes, I could buy mine.” I 
says, “How come? You supposed to buy in de first year.” 
He says, “No, I could buy it any time.” 

Then when I learned, in 1946. 

Den I says, “Mr. Johnson, I can’t talk very much.” I 
said, “I am sorry, I’m sick, you won’t talk to me.” I said, 
“You talk to my lawyer.” He says, “o.k., I’m going to 
get atouched with my lawyer.” 1 

Da was the first time Mr. Johnson called me, in June, 
1946. And he asked me for both pieces property for sale, 
511 and 513 Moore Street. 

Q. Did you at that time agree to sell it to him? A. I said, 

“No, it is not for sale.” 

180 Q. Now I want to come back to the time when Mr. 

Johnson came to your home with this lease, and I 
want to ask you again, did he read this lease to you before 
you signed it, or did he tell you what was in here? 

Mr. Gertman: Objected to on the ground that this mat¬ 
ter has already been covered by the interrogation. 

The Witness: No, he did not. 

By Mr. Dunn: 

Q. Did he read it to you or did he tell you what was in it ? 
A. No, he didn’t, he told me what was in it. 

Q. Did you consult your lawyer or anyone to read this 
back to you? A. No, I didn’t. 

Mr. Gertman: Objected to as immaterial. 

The Witness: I trusted Mr. Johnson. 
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By Mr. Dunn: 

Q. After he told yon what was in the lease, you signed it? 
A. That is right. 

Mr. Dunn: That is all. 

Cross Examination 

By Mr. Gertman: 

Q. Mrs. Moiger? A. Yes, sir? 

Q. Prior to 1942, was this premise, 513 Moore Street* 
vacant, or occupied? A. It was off and on. It was 

181 occupied by da man, I give you the name of da man, 
Antonella. He was there about six or seven months. 

He paid me one hundred dollars a month. Mr. Johnson 
knew it. 

Q. How long was the place vacant prior to your renting it 
to Mr. Johnson? A. Not long. 

Q. That is indefinite. Was it vacant two months, three 
months, six months or a year? A. I can’t remember. 

Q. You are pretty definite about how long the tenant was 
there. Can’t you remember how long it had been vacant? 
A. I don’t remember, sir. 

Q. Did you have the property in the hands of a broker 
for rent? A. No, sir. 

Q. Who was there before Antonella? A. A name of—I 
can’t remember de name. I think a name of Singer. 

Q. How long was he there? A. I don’t remember how 
long he was there. I don’t remember, Mr. Singer. 

Q. Do you remember how long he was a tenant? A. No, 
I do not remember. 

Q. Was he there only a few months? A. I can’t recall. 
I have to find out. 

182 Q. Did your last tenant prior to Mr. Johnson have 
a lease, or was he a monthly tenant? A. I don’t re¬ 
member. I think it was a monthly tenant. 

Q. During the two years preceding this tenancy by Mr. 
Johnson, how many months would you say the building 
was vacant? A. I can’t recall. I don’t remember. 
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Q. You do not know how many months it was vacant 
prior to your renting it to Mr. Johnson? A. I don’t re¬ 
member, sir. I 

Q. Did you have a tenant there named Callas & Brothers? 
A. He just storaged there for about five weeks. I let him 
storage it. He was no tenant. He asked me to storage 
potatoes. He asked me to storage something. 

Q. Now how old is your daughter, Frieda? A. She is 
twenty-five—she was twenty-five last birthday. 

Q. Does she live here? A. Yes, sir. 

Q. She lives here with you? A. Right now, yes, sir. Her 
husband is in the Army. j 

Q. How many conversations did you have with Mr. John¬ 
son prior to signing the lease with him? A. What do you 
mean? j 

Q. Oh how many occasions did you talk with him prior 
to your signing the lease with him, about this particular 
property? ; 

Mr. Dunn: Do you understand what he says? 

The Witness: No, I don’t. 

183 By Mr. Gertman: I 

Q. How many times did you talk with Mr. Johnson about 
leasing this property to him prior to your signing of the 
lease? A. Only once. Spoke to Mr. Johnson a lot of times, 
only not about de lease, only he just came and said he wants 
to get out from his brother and he wants to lease dat place. 

Q. I show you this lease, “Plaintiff’s Exhibit 1,” and 
which you said bears your signature at the bottom, and ask 
you whether or not the initials on the second page are also 
in your handwriting; the initials “AL.” A. Where is it? 
Yes, sir, that is mine. I 

Q. I show you a lease which is marked “Defendant’s Ex¬ 
hibit Number 1—Strike the question. 

Those initials, Mrs. Moiger, on the second page, occur 
twice; first on the margin, which I have just shown you, and 
also at the bottom, “AL.” Are those your initials; is that 
your handwriting? A. Yes, I think so. 
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Q. Do you mind telling us your age, Mrs. Moiger? A. 
Yes indeed. I be forty-eight years the six of December. 

Q. Did you go to the public schools in Washington? A. 
No. I am sorry. 

Q. Did you go to private school? A. No. I didn’t have 
the opportunity. 

Q. WTiat was your first husband’s name? A. Levinson. 
Q. What was his first name? A. Samuel. 

184 Q. Did you administer his estate? A. What do 
you mean? 

Q. Did you handle his estate through the courts? A. It 
wasn’t the courts. 

Q. It wasn’t in court? A. No. It waived—you know? 
It died—the Real Estate waived it to me only, as far as 
that is concerned, I am sorry to say it— 

Q. (Interposing) Have you a bank account? A. Yes, sir. 
Q. What bank? A. Hamilton National, Potomac Branch, 
and you can ask them if I coud read or write. They fix 
everything for me. I’m glad you asked me dat. Day know 
my word is good as gold, only I can’t read or write, I am 
sorry to say it. 

Q. You say you also own 511 Moore Street, adjoining 
this property? A. That is right. 

Q. Who is your tenant of that property? A. Trio Sup¬ 
ply* 

Q. Do they have a lease signed by you? A. No. They 
have a lease only they stay without, and I don’t bother 
them. They have no lease. 

Q. When they entered in the property, you signed a lease 
with them? A. I signed a lease, only I didn’t make 

185 it, they made it, too. 

Q. They made it too ? A. That is right. And der 
lease is expired long time ago and dey stay without a lease. 
Dey don’t bother me and I don’t bother them. 

Q. Your daughter can read and write, can’t she? A. 
Yes, sir. 
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Q. And how far did she go in the public schools? A. She 
went to high school. She went through high school. 

Q. Has she been employed by the Government during the 
war? A. Yes, sir. 

Q. In what Department of the government? A. Well, I 
have to ask her, I don’t know. j 

Q. Did she pass a Civil Service examination, do you 
know? A. Yes, sir. 

Q. Mrs. Moiger, in the first paragraph of this complaint 
it is alleged that your name formerly was Anna Levinson. 
Is that true or false? A. That is true. 

Q. It is alleged in the first paragraph that you are the 
owner of Lot 4 in Square 3590, improved the premise 513 
Moore Street, North-East, and that you were such owner 
in 1942. Is that true or false? A. Well, I don’t re- 

186 member de square and de lot, only de 513 Moore 
Street. 

Q. Were you the owner of that property in 1942? A. 
Yes, sir. 

Q. And are you the owner of it now? A. Yes, sir. 

Q. Then according to the land records of the District of 
Columbia, there was a mortgage placed on this property by 
a former owner in 1931. Is that mortgage still subsisting? 
A. No, not dat much. I 

Q. It has been reduced? A. Dats right. 

Q. But it is true there is a mortgage on it ? A. Dats right. 
Q. Given by Tompkins? A. I don’t know who is, only I 
know—(hesitating) 

Q. (Interposing) Rust Company? A. Dats right. 

Q. When Mr. Johnson took possession of this property, 
what improvements did he make? A. He supposed to fix 
everything up for his business. 

Q. What did he install? A. I don’t know. I didn’t go 
over often enough to see it. 

Q. You went often enough to see that he had done some 
work there? A. Well, he had done some work. 

187 Q. What did he do? A. I don’t know. 
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Q. Did he paint it on the outside? A. Yes, sir. I think 
so. It is cleaner. 

Q. Did he fix the roof? A. I fixed it. I put on a new 
roof. And if I knew it, if its for sale, I wouldn’t put a 
new roof and spend one hundred fifty-seven dollars. 

Q. When did you put the roof on? A. I think it was last 
year, I’m not sure. I have to find it out. I think it was 
last year. 

Q. You were obligated to keep the roof in good condition, 
were you not? A. Yes, sir, only it was a small leak, only I 
thought it is better to put a new roof, you know, I should 
have no trouble any more. 

Q. You knew that the lease required you to keep the roof 
in good condition ? A. Yes, sir. 

Q. You have had your copy of the lease in your posses¬ 
sion all the time, haven’t you? A. Yes, sir. 

Well, just a minute. I had my lease on my possession till 
June twentieth, 1946. I send it to Mr. Dunn after Mr. 
Johnson called me up and asked if I want to sell both pieces 
of property. I had de lease till den, and den I send it to 
Mr. Dunn. 

188 Q. Now Mr. Johnson also installed electric current 
in the property, didn’t he? A. I don’t know dat. 

Q. How is his icebox operated, do you know that? A. 
What do you mean? 

Q. Where does he get the current to operate his icebox? 
A. It’s got to be a motor, a machine. 

Q. Did he install the motor? A. I think so, yes sir. 

Q. Did he also install an ice machine? A. What kind a 
machine? 

Q. Ice machine for freezing ice. A. I don’t know dis. 
It is for his convenience, for his business. 

Q. Did he have to install water-heating facilities, those 
things that were necessary for the operation of his business 
and improvement of the property, did he install those ? A. 
Yes, sir, for his business. 
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Q. He improved the property when he painted it, didn’t 
he? A. I don’t know if he improved it or not. 

Q. Had you made any repairs on the property prior to 
your renting it to Mr. Johnson? A. I just put a new roof 
and I didn’t—and except one time, I don’t remember, one 
time Mr. Johnson called me up, something wrong 

189 wid de toilet, to fix it. 

Q. Did you put this new roof on the property be¬ 
fore he became your lessee, or after he became your lessee? 

In other words, did you put the new roof on since Octo¬ 
ber, 1942, or prior to October, 1942? A. On de roof is put 
on—1945, I think. I put de roof, I think, I am sure, in 
1945. 

Q. Has Mr. Johnson fulfilled all of his obligations so far 
as you know, under the lease? A. (No response.) 

Q. You haven’t had any complaint with Mr. Johnson? 
A. No, I did not. 

Q. As far as you know, he has complied with all of his 
terms of the lease? A. Well, I don’t know what kin da line 
of business he done. I think he done the equipments for 
his business. 

Q. What kind of a business does he carry on, there ? A. 
I think it’s meat business. I think so. Meat and poultry, 
I think. i 

Q. Now, Mrs. Moiger, on or about September 3, 1946, 
did you receive a letter from me, as attorney for Mr. John¬ 
son? A. When? 

Q. Subsequent to September 3, 1946, did you receive a 
letter from me? A. Forty-six? 

Q. Yes. A. Forty-six; a letter from you? 

190 Q. Yes. A. I received mail, only my children took 
it over—in September? Not in September. 

Q. Well, when did you receive it? A. Well, when? Quite 
awhile. I received mail. I don’t remember de date, after 
Mr. Johnson called me and de children was reading from 
me and I told them to send it to Mr. Dunn. 

Q. Yes. 
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Now are you referring to a letter that you received from 
me ? It was a letter received from me as attorney for Mr. 
Johnson? A. I received mail, only I don’t remember from 
who. It must be from you, only I don’t know. 

Q. But you turned the mail over to Mr. Dunn? A. To 
Mr. Dunn. 

Q. Your present attorney? A. That’s right. I don’t re¬ 
member from who it was. 

Q. Did you answer the mail? A. I could not answer— 

Q. (Interposing) Did your daughter answer? A. What 
do you mean, answer? 

Q. Did you ask your daughter to acknowledge receipt of 
the mail ? A. Mail comes and dey put it in in de box. 

Q. Did you ask Mr. Dunn to acknowledge receipt of it? 
A. Well, I only sent to Mr. Dunn de mail to attend my 
business only. Dats what I did. 

Mr. Gertman: Have you got the mail, Mr. Dunn. 
191 Mr. Dunn.: Yes, I have the mail. 

Mr. Gertman: Have you the correspondence re¬ 
ferred to in the complaint? 

Mr. Dunn: I have some of it, not all of it. Apparently 
it was not all received. 

The letter of June 24 and the letter of September 3 were 
the only two received, apparently. The letters are dated 
June 24 and September 3. 

Mr. Gertman: How about the letter of July 15? 

Mr. Dunn: No, sir, that was not received. 

They were both your letters of June 24 and September 3. 
Now apparently there was a letter of Mr. Johnson of June 
24, also, which we don’t have, but we have your letter of 
June 24 and your letter of September 3. 

By Mr. Gertman: 

Q. Mrs. Moiger, you knew that under the provisions of 
the lease that beginning with October 15—on the fifth day 
of October, 1943, the rent would be $75 a month? A. 
Seventy. 





Q. Seventy dolalrs a month; make that $70 a month. A. 
Yes, sir. ! 

Q. And I believe you have already stated that Mr. John¬ 
son paid that rent and has paid it promptly ever since ? A. 
Yes, sir. 

Q. By check? A. Yes, sir. 

Q. When you married Mr. Moiger, when was that? 

192 A. I married Mr. Moiger two years ago. i 

Mr. Gertman: It is admitted that her daughter, 
Frieda, D. Levinson, witnessed the execution of each of 
these papers? | 

Mr. Dunn: Yes, we can agree to that on pre-trial. 

Mr. Gertman: And these leases ? j 

Mr. Dunn: Yes, they are practically the same except for 
one word, and there is no denial that they were signed, and 
there is no denial that they initialed it. 

Mr. Gertman: I think that is all. j 

/s/ Anna Levinson Moiger 

j 

Subscribed to and sworn to before me this 4th day of 
December, 1946. 

/s/ Lloyd L. Harkins 

Notary Public in and for 
the District of Columbia. 

My commission expires August 14, 1947. 

(Seal) ; 

193 United States of America, 

District of Columbia 

i 

I, Lloyd L. Harkins, a notary public duly commissioned 
and qualified in and for the District of Columbia of the 
United States, aforesaid, do hereby certify that, pursuant 
to the notice hereto annexed, there came before me on the 
4th day of November, A. D. 1946, at 3:30 o’clock, p. m., at 
5331 Kansas Avenue, N. W., Washington, D. C., the follow¬ 
ing-named person, to wit, Mrs. Anna Levinson Moiger, who 


was by me duly sworn to testify the whole truth and nothing 
but the truth of her knowledge touching and concerning the 
matters in controversy in this action, and -that she was 
thereupon carefully examined, upon her oath, and her ex¬ 
amination reduced to writing under my supervision; and 
that the deposition is a true record of the testimony given 
by the witness; and that the said witness had the same read 
to her and subscribed her name thereto. 

The witness made changes on pages 4 and 7 giving the 
following reasons: 

On page 4, Mr. Gertman interrupted her and she did not 
finish the answer. The answer is just the opposite of what 
she wished to say and she added the necessary words to 
complete the answer. 

On page 7, she said the transcript did not fully show 
the facts and she wished to change the language so 
194 the transcript would show her understanding of the 
lease at the time she signed it. 

I further certify that I am neither attorney or counsel 
for, nor related to or employed by, any of the parties to 
the action in which this deposition is taken, and, further, 
that I am not a relative or employee of any attorney or 
counsel employed by the parties hereto or financially inter¬ 
ested in the action. In witness whereof, I have hereunto 
set my hand and affixed my notarial seal this 4th day of 
December, A. D. 1946. 

/s/ Lloyd L. Harkins 

Notary Public in and for the 
District of Columbia. 

My commission expires August 14,1947. 

Cost $26.40. 


(Seal) 
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2 TESTIMONY AND PROCEEDINGS. 

Freda D. Kagan was called as a witness and, being first 
duly sworn, testified as follows: 

Direct examination 
By Mr. Gertman: 

Q. Your name is Freda D. Kagan? A. Yes. 

Q. Your former name was Freda D. Levinson? A. That 
is right. | 

Q. Where do you live? A. 5331 Kansas Avenue, North¬ 
west. 

Q. You are one of the daughters of Mrs. Anna Moiger? 
A. That is right. 

Q. And the present owner of 513 Morse Street, as devisee 
under her will? A. Yes, sir. 

Q. I show you a paper and ask you whether it is in your 
handwriting (handing a paper to the witness). A. All but 
the signature is in my handwriting. 

Q. All but the signature is in your handwriting? A. Yes. 

Mr. Newmyer: No objection, Your Honor. 

By Mr. Gertman: 

3 Q. In whose handwriting is the signature? A. It 

looks like my mother’s handwriting. 

Mr. Gertman: I offer in evidence a receipt dated Sep¬ 
tember 16, 1942, stating as follows: 

“Received of Mr. William F. Johnson $65 for rent of No. 
513 Morse Street, Northeast, for month of October 12,1942, 
week ending November 14, 1942,” signed, “Anna Levin¬ 
son,” | 

and ask that it be marked as Plaintiff’s exhibit 3. 

(The receipt referred to was marked as Plaintiff’s ex¬ 
hibit 3 and received in evidence.) 

By Mr. Gertman: 

Q. You were present on the night that this lease, Plain¬ 
tiff’s exhibit 1, was signed by your mother? A. Yes, sir. 
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Q. The word “Witness’’ at the bottom of the third page 
of the lease, and “Freda D. Levinson”: Is that your name? 
A. That is right. 

Q. Mrs. Kagan, how old are yon now, if you don’t mind 
telling me? A. Twenty-seven. 

Q. In 1942—September, 1942—where were you employed? 
Were you employed in the Government? A. I think I was. 
I was employed by the Government; I don’t know the exact 
years. Yes, I was definitely employed. 

4 Q. What agency of the Government were you in? 
A. I was in the Finance Department of the War De¬ 
partment. 

Q. Were you a Civil Service clerk? A. Yes. 

Q. You passed the Civil Service? A. I passed an exam¬ 
ination; I imagine it was Civil Service. 

Q. How far did you go in school? A. Through high 
school. 

Q. Which high school did you graduate from? A. West¬ 
ern. 

Q. What year? A. 1939. 

Q. In 1942—September, 1942—your mother was not sick 
at that time, was she? A. Well, she wasn’t well. 

Q. Well, she was attending to business? A. Yes. 

Q. Up and around? A. Yes. She didn’t know she had 
cancer. 

Q. I understand that, but she was up and around and 
attending to business? A. Yes. 

Q. I show you this lease, Plaintiff’s exhibit 1, and ask 
you how much of it is in your handwriting. A. Well, 

5 this line right here is in my handwriting (indicating). 
That is the only line with my signature. 

Q. This line right here (indicating). A. Sixty-five? 

Q. Sixty-five and no one-hundredths dollars. A. Yes. 

Q. Appearing on the first page in that line which reads: 
“A. D. 1943 at the said rent of $65.” 

A. That is not in my writing on this one in the same 
place. 



49 


Q. I am asking you about this one. You say the writing 
of the numbers there was in your handwriting? A. This 
right here: 65 and no cents and the numbers. 

Mr. Gertman: Did Your Honor get that? 

By Mr. Gertman: 

Q. Was there any other writing on the first page? A. 
No other on the first page. This is my writing (indicating). 
“Freda D. Levinson” is my signature; and this is not in 
my writing. The rest of it is not. 

Q. I call your attention to the word “fifteen” on the third 
page, written in ink. Is that in your handwriting? A. Yes. 

Mr. Newmyer: Suppose you show the Court what you 
are indicating. 

Mr. Gertman: “Fifteen.” 

6 By Mr. Gertman: 

Q. I show you the third page of this lease, the word 
“three,” and ask you whether that is in your handwriting. 
A. Yes. i 

Q. The word “three” is after the words “period of” and 
before the word “years”? “Three,” on the third page. 

Mr. Newmyer: Suppose you show it to the Judge. 

The Court: * ‘ Three, ’ ’ is it ? 

The Witness: Yes. “Three,” up here (indicating).; 

The -Court: All right. 

Mr. Newmyer: Is there another “three” besides that? 

Mr. Gertman: I don’t think so. 

By Mr. Gertman: 

Q. Your mother married subsequent—married Mr. Moi- 
ger—subsequent to 1942? A. Yes. 

Mr. Gertman: This is all I care to ask -the witness about 
this lease at this time. 

Mr. Newmyer: I should like to have our copy of the 
lease marked just for identification, so that I can refer to it. 

(The copy of lease referred to was marked as Defend¬ 
ant’s exhibit 1 for identification.) 
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Cross-examination 
By Mr. Newmyer: 

Q. Mrs. Kagan, in whose handwriting, if you know, 

7 is the other handwriting and ink printing on this 
lease, Plaintiff’s exhibit 1? A. Printing? I assume 

it is Mr. Johnson’s. I didn’t see him write it. 

Q. Is any of it in your mother’s handwriting? A. No, sir. 
Q. Is there anything appearing on this Plaintiff’s exhibit 
1 that is in your mother’s handwriting except her signature 
at the bottom of the lease? A. No. 

Q. You have identified three words on Plaintiff’s exhibit 
1 which you say are in your handwriting. Now I show you 
a copy of -the same lease which your mother held, and it is 
marked as Defendant’s exhibit 1 for identification. Will 
you look at that carefully and tell us what part of that, if 
any, is in your handwriting? A. None of this is in my hand¬ 
writing except my signature. 

Q. Is any part of that in the handwriting of your mother 
except her signature? A. No. 

Q. Do you know in whose handwriting that is? A. Mr. 
Johnson’s. 

Q. Now, I direct your attention, with respect to that copy 
marked as Defendant’s exhibit 1 for identification, 

8 your mother’s copy of this lease, to the words, 
‘ ‘ Sixty-five dollars. ’ ’ Is that in your handwriting on 

the copy? A. No. 

Q. I direct your attention to the third page, to the word 
“fifteen.” Is that in your handwriting? Do you find it? 
A. I don’t think that is my handwriting. It may be; I don’t 
know. 

Q. You don’t know whether that is your handwriting? 
A. No. 

Mr. Newmyer: She is referring to the word “fifteen.” 



51 


By Mr. Newmyer: 

Q. That may or may not be; is that correct? A. Yes. 

Q. Then, to the word “three,” which you identified dn 
Mr. Gertman’s copy—“for a period of three years.” A. 
No, that is not. 

Q. Now, with respect to -the receipt which was signed by 
your mother, and made out by you, for the $65 for the first 
month, October 15, 1942, to November 14, 1942, and dated 
September 16, 1942, can you tell us whether that was the 
date that this lease was signed? A. I am really not posi¬ 
tive ; I don’t remember the exact date. I 

Q. But was the rent paid on the occasion when your 
mother signed the lease and you witnessed it? Do 

9 you know? Do you remember if that was the same 
occasion on which you wrote out this receipt? A. It 

must have been. 

Q. So if it was properly dated, this transaction took place 
on September 16, 1942? A. Yes, it was approximately that 
time. 

Q. About that time, was it, that this took place ? And what 
happened on that occasion? 

Mr. Gertman: I object. I didn’t ask her about that. I 
limited my examination of the witness to the contents of 
the face of the lease. 

The Court: Well, I suppose that is part of your case, 
Mr. Newmyer. 

Mr. Newmyer: Part of my case? Very well. That is 
all. 

(The witness left the stand.) 

• ••*•****? 

10 Freda D. Kagan was recalled as a witness and* 
having been previously duly sworn, testified as fol¬ 



lows: 
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Direct examination 
By Mr. Newmyer: 

Q. Yonr name is Freda D. Kagan? A. That is right. 

Q. You have told us where you live in the city. You are 
married? A. Yes. 

Q. Do you and your husband and family live at this ad¬ 
dress you have mentioned? A. Yes. 

Q. How long have you lived in Washington? A. I was 
horn here. 

Q. You have lived here all your life? A. Well, while my 
husband was in the Army, I was away with him for a short 
while. 

Q. When were you married? A. February, 1943. 

Q. Before your marriage in February, 1943, where were 
you living? A. 5331 Kansas Avenue—the same address. 

Q. With whom were you living at the time? A. My 
mother. 

11 Q. You had been living with your mother ever 
since you were born? A. Yes. 

Q. Did your mother own at that time this 513 Morse 
Street, Northeast? A. Yes. 

Q. Did she own any other property near by there? A. 
Yes. 

Q. Had she purchased that property during her time that 
she lived in Washington? A. Yes. 

Q. Now, what education did your mother have? I mean 
schooling. A. None. 

Q. To what extent could she read English? A. Not at all. 
Q. To what extent could she write English ? A. Just her 
signature. 

Q. Who would do her correspondence, if she had any, or 
read her correspondence to her? A. Well, I did most of it. 

Q. Do you remember on or about the evening of Septem¬ 
ber 16,1942, when the plaintiff, Mr. Johnson, came to your 
mother? A. Yes. 

12 Q. Do you remember about what time of evening 
that was? A. I think it was approximately 7:30 or 

8 o’clock. 
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Q. Who was home? A. My mother and L 

Q. Was your mother in business at that time? A. Well, 
actually, no; she just owned some property, hut she was in 
no business. 

Q. What was the condition of your mother’s health at 
that time? A. Well, she wasn’t real well. 

Q. Did Mr. Johnson, to your knowledge, have an appoint¬ 
ment to come there that evening, if you know? A. Yes. 

Q. When he came in, where were you? A. I was getting 
ready to go out. 

Q. Why were you going out? A. I had an engagement 
that evening. 

Q. What, if anything, did Mr. Johnson say to you? A. 
He asked me if I would please stay to witness the lease. 

Q. Did you stay? A. Yes, I did. 

Q. Were you in the room during the whole time that the 
conversation took place between your mother and Mr. John¬ 
son? A. Yes. 

13 Q. Tell the Court, if you will, just what took place 
when Mr. Johnson asked you to stay to witness the 
lease. What was said, and what was done? A. Well, he 
came in— I 

Q. Keep your voice up, so that we can all hear. A. (Con¬ 
tinuing) —and he asked me if I would please stay and wit¬ 
ness a lease; and he told Mother what was in the lease. 
They had spoken about it before, I imagine, but he told her 
what vras in the lease. 

Q. What did he tell her was in the lease? A. It was a 
lease for one year for $65 a month, and if he wanted to buy 
it that first year—that one year—he could for $15,000; no 
more; and my mother agreed to it. 

Q. What, if anything, was said with respect to an exten¬ 
sion of the lease? A. Then he asked my mother—he said, 
“Well, suppose I don’t buy it the first year. Can I stay 
longer?” 

My mother says, “Well, if you want to stay longer, I will 
give you an option to renew the lease for three more 
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years”; and Mother said, “Would you be willing to pay a 
little more rent? Would five dollars be all right?” 

Mr. Johnson said it would be all right; that he would pay 
five dollars more rent. 

Q. What, if anything, was said with respect to whether or 
not he would have an option to buy it during the term 

14 that he renewed it—during the term of renewal? A. 
Would you repeat that? 

Q. What, if anything, was said as to whether or not his 
option to buy the property for $15,000—A. No, my mother 
said he could only buy it the first year. 

Q. Even though he extended the lease for three years, he 
had no option to buy it during the extension period? A. 
That is right. 

Mr. Gertman: Let her do the testifying, Mr. Newmyer. 
By Mr. Newmyer: 

Q. Did Mr. Johnson agree or not to that? A. Yes. 

Q. Now, who brought, if anyone brought, these printed 
leases there? A. Mr. Johnson brought them. 

Q. You wrote in the three items in the one copy that you 
mentioned and the one item in the other copy that you have 
mentioned; and the rest—Did Mr. Johnson write anything 
in that night, or anything of that sort, if you remember? 
A. Well, the printing there was all there before he came. 
It was on there when he came. 

Q. The printing? A. The printing—on the one lease 
where it is in my handwriting, and then in the other 

15 one, where it is his handwriting—he wrote there. 

Q. Now, did your mother read either copy of this 
lease? A. No. 

Q. Did you read either copy of the lease? A. No. 

Q. Did you read either copy of the lease to your mother? 
A. No. 

Q. Did Mr. Johnson read either copy of the lease to you 
or your mother? A. No. 

Q. When your mother signed the lease, state whether or 
not she signed before or after Mr. Johnson had told her 
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what the terms were, as you have already testified? A. 
She signed it afterwards. 

Q. Was there any understanding between the parties that 
Mr. Johnson would have a right to buy this property? 

Mr. G-ertman: I object. 

i 

By Mr. Newmyer: 

Q. (Continuing) During the period of the extended lease, 
if he should extend it? 

Mr. Gertman: Objected to. The lease speaks for itself. 
They may not alter the terms of it. They might show any 
overreaching in connection with it. 

The Court: I will take the testimony subject to your 
objection. I will rule on it at the conclusion of the 
case. I 

16 Mr. Gertman: Furthermore, the question calls for 
an understanding and not for any fact testified to by 
anybody. 

The Court: The form of it is objectionable. 

Mr. Newmyer: Suppose I change it. 

By the Court: 

Q. What was the discussion, as you remember it, about 
the three-year extension and the option to buy? A. Well, 
he had an option to buy for the first year. 

Q. What was said? A. But my mother said that “You 
could only rent it for three years; you cannot buy it after 
the first year.” 

Is that what you mean? 

By Mr. Newmyer: 

Q. Now, what did your mother say to Mr. Johnson after 
this discussion with respect to what the lease that he had 
prepared contained? A. I don’t know what you mean. 

Q. I say, what discussion took place between your mother 
and Mr. Johnson as to what was in this lease that he had 
prepared? A. Oh, he told her it was a lease for one year 
at $65 a month; that if he wanted to buy it that first year, 
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he could for $15,000. He told her that she would have to 
fix the roofing and outside plumbing, and he would take 
care of all other repairs for the building. 

17 Q. And in the event he wanted to extend the lease 
for three additional years, what was the rent to be? 

A. Seventy dollars a month. 

Q. In the event he was to extend the lease for three addi¬ 
tional years, what, if anything, was the understanding as 
to whether or not he could buy it during that three-year 
period? A. No, he could not buy it. 

Mr. Newmyer: You may examine. 

The Court: I will recess at this time until two o’clock. 

(At 12:35 p. m. a recess was taken until 2 p. m. of the 
same day.) 

Afternoon Session 

(The trial was resumed at 2 p. m., upon the expiration of 
the recess.) 

The Court: You have completed your examination? 

Mr. Newmyer: Yes. 

Cross-examination 

By Mr. Gertman: 

Q. Mrs. Kagan, how do you account for your writing in 
three places on this lease marked Plaintiff’s exhibit 1? A. 
well, I imagine a few details. 

Q. I don’t want you to imagine; I want you to tell me 
how it occurred. A. A few details were not put in, 

18 and I was there, and to save time I wrote on one 
lease, while Mr. Johnson wrote on the other. 

Q. What details do you have reference to ? A. The ones 
that were in the lease there. I don’t remember. I didn’t 
read it just then. 

Q. How do you know they were omitted? A. Well, they 
must have been omitted if they were added in my house; 
and they had to be added there, because the lease was made 
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out not in my home, and those details were filled out in my 
home. 

Q. How did it come about that those details were filled 
in? What was the conversation? A. I don’t remember. 
I would have to read the lease to refresh my memory. 

Q. One of them refers to the figure “3”—the number 
“3”—in the extension part. A. Mr. Johnson—This was 
added in my house—this part here about renewing the 
lease. 

Q. I asked you about the three years. You wrote the 
“3”; how did you happen to write in the “3”? A. Mr. 
Johnson didn’t know how long my mother would give him 
another lease for, and we had to ask her. 

Q. When did she agree to the three? A. That evening. 
Q. How do you account for your writing in the 

19 words “sixty-five” on the first page? A. That was 
the rent they finally agreed to pay the first year. 

Q. How do you account for your writing it in the lease? 
A. It hadn’t been agreed upon before exactly what rent 
was to be paid, and it was agreed that night, and I wrote it 
on one lease, and Mr. Johnson wrote it on the other lease. 

Q. Did he have a copy of the lease in his hands, and you 
have a copy of it in your hands? A. Yes. 

Q. What were you doing? Comparing them? A. No. 
I, just to save time, wrote on one while he wrote on the 
other. 

Q. Your mother agreed to three years A. To rent the 
property for three years. 

Q. And she agreed at sixty-five? A. Yes. 

Q. What was the occasion for writing in the word “fif¬ 
teen” on the third page? What led up to that? A. I don’t 
remember. 

Q. You don’t remember? A. No. 

Q. Did you write the word “fifteen” in the copy of the 
lease that your mother had possession of? Is that 

20 your handwriting? A. Well, comparing it with this, 
I would say yes. 
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Q. Mrs. Kagan, was there much conversation that night 
between your mother and Mr. Johnson? A. No, not too 
much. 

Q. Not too much? What was the conversation about? A. 
The lease. 

Q. The provisions of the lease? The terms of the lease? 
Was that what it was about? A. Yes. 

Q. What subjects were discussed? A. About the lease? 

Q. Yes. A. It was discussed that Mr. Johnson was to 
rent the property for one year for $65 a month, and then 
that year—that first year—he could buy it if he wanted to 
for $15,000. 

Then, he wanted to know if he could rent—if he didn’t 
buy it that first year, could he stay there longer, and my 
mother said yes, she would give him an option to renew the 
lease for three more years at $70 a month. 

Q. Now, was anything said that night about subletting? 
A. Yes. 

Q. What was said about subletting? A. He asked if he 
could sublet, and my mother said he could if they were reli¬ 
able people. 

21 Q. How long was Mr. Johnson there? A. How long 
was he there? 

Q. Yes. A. I imagine about fifteen or twenty minutes. I 
don’t remember exactly. It couldn’t have been too long. 

Q. You read the lease? A. No. 

Q. It was read to you? A. No. 

Q. Why were you asked to witness it if you were not to 
read it. Who asked you to read it? A. No one asked me to 
read the lease. 

Q. Did your mother ask you to read the lease? Yes. 

Q. You were able to read then, were you not? A. Yes. 

Q. You allowed your mother to sign it without reading 
it? A. Well, it was just a form lease. 

Q. It was just a formal matter? A. formal matter? 

Q. You say it was just a formal matter A. No; it looked 
like an ordinary form agreement. 
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Q. You were interested enough to see that the blanks 
were filled in? The “3” was written in by you? A. Yes, it 
was. ! 

22 Q. You say you did not read it yourself? A. No. 
Q. And didn’t read it to her? A. No. 

Q. Did your mother have a copy of the lease in her pos¬ 
session? A. Yes. 


Q. Up until what time? A. I think until 1946, about Jqne. 
Q. What did she do with it then ? What did she do with 
her lease then? A. She sent it to Mr. Dunn. 


Q. Now, do you remember: 


Did your mother have her 


tax bill out on her desk the night that this lease was 
signed? A. I don’t remember. 


Q. Was there any discussion there that night as to what 


the lot and square numbers were? A. I really don’t remem¬ 


ber. 


Q. Do you mean, by not remembering, that there was not 
a tax receipt shown Mr. Johnson by your mother? A. I 
don’t think so. 


Q. You don’t think there was? A. No. 

Q. Now, Mrs. Kagan, your mother was taken ill some¬ 
time after this suit was filed? A. My mother has 
23 been ill—my mother had been ill since 1937. 

Q. When did she give you a power of attorney to 
handle her business? A. It was in the early part of 1946. 

Q. Up until that time she handled her own business? 
A. Yes. 


Q. Did that include buying and selling real estate? Did 
her business include buying and selling real estate? A: I 
don’t think she sold any. 

Q. Did she buy some? A. She hadn’t bought any for 
quite a while. She took care of all her business. 

Q. When did she buy the Morse Street houses? A. I don’t 
remember. 


Q. Under your power of attorney, what did you have 
authority to do? A. I just had authority to sign checks 
from the hank. I just had power to sign checks from the 
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bank. I don’t know if that is considered power of attorney 
for all her business. I just went to the banks and was able 
to sign her checks. 

Q. Who collected the rents? A. I did. 

Q. Who paid her taxes? A. I paid all her bills at that 
time. 

24 Q. Who drew out checks? A. I did. 

Q. Prior to 1946 did she do all those things her¬ 
self ? A. I used to help her. 

Q. Who filled out her income-tax returns prior to 1946? 
A. Mr. Dunn. 

Q. Who kept the accounts from which he got the infor¬ 
mation to fill out the income-tax returns? A. She just had 
bills; she didn’t keep any accounts. She kept all her bills. 
Q. Kept the bills together? A. Yes. 

Q. Did she write down what her collections were ? A. No. 
Q. Who did that for her? A. She remembered it in her 
head. 

Q. She remembered that in her head? A. When you take 
in rents every month, you remember them month after 
month. She didn’t have so many she couldn’t remember. 

Q. Your mother died on the twentieth of April, 1947? 
A. That is right. 

Q. I understand you to say she died of cancer? A. That 
is right. 

Q. She was ill about a year before that? A. Well, 

25 we discovered it about a year before that. We dis¬ 
covered the cause of her illness a year before her 

death. 

Q. Your mother left a will? A. Yes.- 
Q. Dated September 14,1946? A. I guess it was. 

Q. I show you a photostatic copy and ask you if that is 
the date. A. I wasn’t there when she made it out. That 
is the date on the will. 

Q. Your mother was able to attend to business then, was 
she not? A. She had people come to her bedside and make 
out her will. 
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Q. Under this will which gives you the house in question 
in this litigation, your mother said this: 

“I give, devise, and bequeath to my daughter Freda nay 
said real estate located at 5331 Kansas Avenue, Northwest, 
Washington, D. 0., absolutely and in fee simple; my prop¬ 
erty located at 513 Morse Street, Northeast, Washington, 
D. C., absolutely and in fee simple. In the event my prop¬ 
erty at 513 Morse Street, Northeast, Washington, D. C., is 
sold, then she is to take the cash received from said sale.” 

When your mother made that will, she knew what she was 
doing, didn’t she? A. Yes. ! 


26 Q. Now, Mrs. Kagan, I show you a petition for the 
probate of your mother’s will and ask you whether it 
bears your signature. A. Yes. 

Q. What other signature? A. “Milton Dunn.” 

Q. Was he co-executor with you? A. Yes. 

Q. Co-trustee with you; or just co-executor? A. I don’t 
know. I think it was executor. 


Q. In this petition—and this petition was sworn to by 
you and Mr. Dunn, wasn’t it? A. Yes. 

Q. This petition says your mother owned the following 
real estate: 

Lot 811, in square 1239, being premises 1363 Twenty- 
eighth Street, Northwest. 

Lot 10, square 2338, being premises 5331 Kansas Avenue, 
Northwest. 

Lot 801, square 1010, being 1210 P Street, Northeast. 

Lot 29, square 2789, being premises 1365 Rittenhouse 
Street, Northwest. A. That is wrong. It was 1377 Ritten¬ 
house. 

Q. Lot 4, in square 3590, being premises 511 Morse Street, 
Northeast. 

27 Lot 5, in square 3590, being premises 513 Mofse 
Street, Northeast. 

Lot 21, in square 14, being premises 1112 Twenty-fifth 
Street, Northwest. 

Lot 20, in square 14, being premises 1114 Twenty-fifth 
Street, Northwest. 
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Lot 19, in square 14, being premises 1116 Twenty-fifth 
Street, Northwest. 

Which property is assessed for taxation at $70,135, with 
encumbrances of $41,500. 

Also that she left money in bank, on deposit, in checking 
and savings accounts, of $11,280.95 and $323.98. 

Mrs. Kagan, did your mother purchase any of that prop¬ 
erty in the last few years of her lifetime? A. I don’t re¬ 
member when she purchased it. No, not the last two or 
three years of her lifetime—I don’t think. 

Q. Which was the last piece she purchased? A. I think 
Morse Street, 511 and 513, to the best of my knowledge, 
were the last pieces she purchased. 

Q. How long had she owned that property before she 
leased it to Mr. Johnson? A. I don’t know. 

Q. When you say you don’t know, you knew she had 
bought it? A. Yes. 

28 Q. Would you say it was within one year, two 
years, or three years before she leased it, or a longer 
time or a shorter time? A. I really don’t know. I could 
find out, but I don’t know offhand. 

Q. Mrs. Kagan, why were you holding a copy and Mr. 
Johnson holding a copy of this lease if you were not com¬ 
paring it? A. It is hard for me to answer that, because I 
didn’t own the property at the time, and I didn’t feel very 
much concerned about it. 

Q. You were concerned enough to write in “3 years” in 
one place? A. Well, I was told to do that. 

Q. Who told you? A. I don’t remember. 

Q. When you were told, you surely remember who told 
you? A. I don’t remember. I wouldn’t think of writing 
it in myself. 

Q. Well, who told you to write in “$65”? A. Well, they 
were discussing the rent, and I can’t remember exactly who 
told me to write it in. 

Q. Who told you to write in the “fifteen”? A. I don’t 
remember. 
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Q. You were there representing your mother, were 

29 you not? A. Yes. 

Q. Why was this lease sent to Mr. Dunn in June, 
1946, by your mother? A. Because Mr. Johnson had called 
my mother and asked her about selling the property, and 
she told him it wasn’t for sale, and he said it was for sale; 
so my mother called Mr. Dunn, and he told her to send him 
the lease. 

Q. Now, did you hear that conversation? A. Yes—I 
heard my mother’s part of it. It was on the phone. 

Q. You don’t know what Mr. Johnson said to your 
mother? A. No, I don’t know what Mr. Johnson said to my 
mother. j 

Q. Why did she send it to Mr. Dunn? A. Well, he was 
her attorney. He took care of any legal business she 
wasn’t able to take care of. 

Q. Was she seeking some advice? A. I don’t know. 

Q. You turned over to Mr. Dunn all the letters—the vari¬ 
ous letters—that I wrote your mother? A. Yes. 

Q. The ones that I mentioned here this morning in my 
testimony? A. All that I received I turned over to Mr. 
Dunn. 

Q. You did not acknowledge receipt of any of them 

30 in behalf of your mother, did you? A. No. Mr. Dunn 
was to do that. 

Q. I show you a check dated October 15, 1943, drawn to 
the order of William F. Johnson, for $70, on the City Bank, 
endorsed, “Pay to the order of Anna Levinson. William 
F. Johnson,” and ask whether that bears your mother’s 
signature. A. No, that is not my mother’s signature. Oh, 
this down here (indicating)? Oh, I didn’t see this. I’ni 
sorry; I was looking at that (indicating). Yes, that is my 
mother’s signature. I’m sorry. 

Q. The check was deposited in the Hamilton National 
Bank? A. It was. 

Q. That is where your mother had her hank account? 
A. Yes. 
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Mr. Gertman: I would like to have this marked for iden¬ 
tification, please. 

The Deputy Clerk: Did you want to offer that deed in 
evidence that you spoke of before recess? You read from 
a paper, and I thought you mentioned offering a deed in 
evidence. 

Mr. Gertman: The lease. That was offered, and the 
Court admitted it. 

The Court: I think he means your form of deed. 

Mr. Gertman: Yes, I think so. 

The Deputy Clerk: Then, you mentioned a deposi¬ 
tion. 

31 Mr. Gertman: That is not admitted. That was 
not offered by me. 

The Deputy Clerk: This will be Plaintiff’s exhibit 6. 

(The form of deed referred to was marked as Plaintiff’s 
exhibit 6 and received in evidence.) 

Mr. Newmyer: You offered that part of the deposition 
you read? 

Mr. Gertman: Yes. Now, Mr. Newmyer, I don’t want to 
interrupt orderly procedure, hut if you will consent to it, 
I would like to offer this check in evidence at this point. 

Mr. Newmyer: Yes. It is apparently a check of Mr. 
Johnson’s provision company, made to his order, for $70, 
and endorsed by him to Mrs. Levinson, and bearing Mrs. 
Levinson’s signature and showing that she deposited it to 
her account. It is dated October 15,1943. 

There is certain handwriting in the corner of the check 
that I know nothing about. 

I think I must object to it unless there is some explana¬ 
tion of what this has to do with it and for what purpose 
the check is offered. 

Mr. Gertman: The check was offered in payment of the 
first month’s rent for the three-year extension period. Mrs. 
Kagan has just identified her mother’s signature on the 
back of it. 
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Mr. Newmyer: That does not prove it was on it 

32 at the time she endorsed it. I think that I shall object 
to it unless you prove it. 

Mr. Gertman: I will prove it. I will assure the Court 
I will prove it. 

The Court: All right. 

Mr. Gertman: May it be admitted? 

The Court: Subject to its being connected up at a later 
time. 

(The check of October 15,1943, from Mr. Johnson to Mrs. 
Levinson, was marked as Plaintiff’s exhibit 7 and received 
in evidence.) 

Mr. Gertman: That is all, Mr. Newmyer. 

Re-direct examination 

By Mr. Newmyer: j 

Q. Mrs. Kagan, under your mother’s will, she left you 
this piece of property on Morse Street, and then she left 
you the home where you live? A. Yes. 

Q. The other real estate that she owned at the time of her 
death was left to her other children? A. She left me one 
more piece. 

Q. Which was that? A. 1116 Twenty-fifth Street, North¬ 
west. ; 

Q. The other property she left to her other children? 
A. Yes. 

33 Q. How many other children are there? A. There 
are two more sisters. 

Q. I don’t know whether I asked you: How old are you 
now? A. Twenty-seven. 

Q. You said, in reply to Mr. Gertman, that the time that 
vour mother sent her copy of the lease to Mr. Dunn in June, 
1946, was at the time that Mr. Johnson called your mother 
about buying the property? A. Yes. 

Q. What did your mother say in that conversation to Mr. 
Johnson when he called her and asked her about buying 
the property? A. He said he wanted to buy 513— 
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Mr. Gertman: I object to what she says he said. 

Mr. Newmyer: I asked what her mother said. 

The Witness: Oh; I’m sorry. My mother said the prop¬ 
erty wasn’t for sale; and she also said the property next 
door wasn’t for sale because—well, I can’t say what I think. 

By Mr Newmyer: 

Q. But there were two pieces of property on Morse Street 
that she owned? A. Yes, and she said neither one of them 
was for sale. 

Q. Then, as a result of her conversation on that occasion, 
she sent—or called up Mr. Dunn, and at his sugges- 

34 tion she sent this lease to him, so Mr. Dunn has had 
it since then? A. Yes. 

Q. It was in June, 1946, the same month Mr. Johnson 
phoned your mother and asked about buying the property— 
that was the same month Mr. Gertman wrote these letters, 
following that, in June, 1946, to your mother? A. That was 
before she received the letters. 

Q. Yes; but I mean I noticed these letters are dated June 
24 to your mother, so it was sometime in June before Mr. 
Gertman wrote her the letters, sometime that month pre¬ 
vious to June 24 that your mother received this phone call 
from Mr. Johnson? A. Yes. 

Q. At any time before that occasion in June, 1946, had 
Mr. Johnson ever asked your mother about buying the 
property? A. No. 

Q. At any time before that had Mr. Johnson ever con¬ 
versed with your mother, to your knowledge, with respect 
to a renewal of his lease? A. No. 

Mr. Gertman: I object. She could not possibly know it 
except by hearsay. 

By Mr. Newmyer: 

Q. Who else lived in the home besides you and 

35 your mother? A. My youngest sister. 

Q. How old is she? A. Right now? She will he 
seventeen. 
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Q. At that time she was about—A. In 1946? j 

Q. Fourteen or fifteen? A. She was fifteen—fourteen. 
But someone else—my stepfather—lived there too. 

Q. At that time? A. In 1946. 

Q. After your mother became ill, then Mr. Moiger, your 
stepfather, moved out of the house? A. Yes, he moved out. 
I was just trying to think when. I can’t recall offhand. 

Q. This check that Mr. Gertman just showed you, marked 
Plaintiff’s exhibit 7, dated October 15, 1943, on which you 
identified the signature of your mother, to whom it was 
endorsed, do you recall whether or not you ever saw that 
check before? A. May I see it? 

(A paper was handed to the witness.) 

A. (Continuing) No. 

Q. At that time in 1943 was your mother attending to her 
bank deposits herself? I mean did she go down to the 
bank? A. Yes. 

36 Mr. Newmyer: I don’t know whether Your Honor 
has seen this. It is dark ink. That is why I objected 
to it. | 

That is all. 

The Court: Let me see those leases a moment. 

(Papers were handed to the Court.) 

By the Court: 

Q. Mrs. Kagan, was all of this handwriting on the paper 
when it was brought there except the parts that you have 
identified today? A. Yes, sir. 

Q. In other words, all this handwriting was in there ex¬ 
cept these inserts that you have talked about; is that right? 
A. Yes, all the printing was in here. 

Q. I don’t mean printing; I mean handwriting—pen 
writing—pen and ink. Was all that in there except what 
you inserted after it was agreed upon? A. No, all that 
wasn’t then. 

Q. Are you able to tell what parts were not in? A. This 
wasn’t in (indicating). 


j 

i 


V 
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Q. That is the total of $780 on the first page? A. Yes. 
I can’t honestly say which was there and which was not. 

Q. Whose initials are these (indicating) ? Do you know? 
A. My mother’s. 

37 Q. I am referring to the initial—What is it? (In¬ 
dicating.) A. A. L. 

Q. On page 2, on the marginal side. Was this pen hand¬ 
writing in there at the time she put the initials on? A. This 
part wasn’t (indicating). This wasn’t (indicating). 

Q. You mean the extension of the lease wasn’t on there 
when she put the initials on? A. When she put the initials 
on, it was there, yes. 

Q. But when was it put on? Was it put on there when 
he brought it there that night? A. No, that wasn’t on there. 
This part wasn’t (indicating). 

Q. You mean this printed part? A. This part was up 
here (indicating), but this wasn’t (indicating). 

Q. You are referring to the part where it says, “Lessor 
further agrees that extension of this lease will be granted 
for a period of three years at a monthly rental of $70 per 
month”? That was not on when you first came into the 
room to talk about it; is that right? A. The printing was 
there, but this wasn’t, is what I mean. 

38 Q. You mean the words “$70” were not? A. Yes. 
Q. Everything on that page was there, as I under¬ 
stand you to say. All the printed part was there, but the 
words “$70” were not, and, of course, your mother’s in¬ 
itials were not, and that bracket was not; is that right? 
A. No, that wasn’t there. 

Q. Did you read any of this at the time? A. No, I didn’t. 
Q. You didn’t read any of it? A. No. 

Q. Had you been present at any previous time when your 
mother had talked to Mr. Johnson about this property? 
A. No. It was only by accident that I was there that night. 
The Court: All right. 
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By Mr. Newmyer: I 

Q. You were on your way out at the time he came in, but 
you stayed there to witness it? A. Yes. 

Mr. Newmyer: That is all. 

Mr. Gertman: That is all. 

(The witness left the stand.) 

39 William F. Johnson was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination 

By Mr. Gertman: 

! 

Q. Mr. Johnson, I show you a check dated October 15, 
1943, marked Plaintiff’s exhibit 7, and invite your attention 
to a notation on the face of that check, “For rent”—the 
notation being, “For rent 513 Morse Street, as per lease, 
to November 15, 1943.” When was that notation placed 
on that check? A. That notation was placed on it at the 
time of the writing of the check, prior to the mailing. 

Q. Did you always mail your checks to Mrs. Moiger? 
A. I paid by check every month except the first month. 

Q. I show you a batch of checks covering the payment of 
your rent since you have been a tenant and ask you whether 
it is customary for you to make a notation on your cheeks. 
A. It is customary for me to make that notation because I 
never receive a receipt from the rental—payment of rental. 

Q. I show you a batch of checks and ask you what they 
represent. A. They represent monthly payments as per the 
lease. 

Q. From what time? A. The first one was made in No¬ 
vember. 

40 Q. What year? A. 1942. j 

Q. And the last? A. And the last the past month, made 
payable October 15 to November 15. j 

Q. You have paid your rent regularly according to the 
terms ? A. I have paid it. 

Mr. Gertman: We offer these checks in evidence. 
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The Court: They may be received. 

Mr. Gertman: Let them be marked as a batch as De¬ 
fendant’s exhibit 8. 

(The batch of checks referred to was marked as Defend¬ 
ant’s exhibit 8 and received in evidence.) 

By Mr. Gertman: 

Q. Mr. Johnson, prior to September, 1942, where were 
you employed? A. I was employed with my brother at 405 
Morse Street, a block below where I am now. 

Q. 405 Morse Street, Northeast? A. That is right. 

Q. What business was he engaged in? A. He was engaged 
in the meat and poultry, the same as I am at present. 
41 Q. You were working for him? A. That is right. 

Q. What business are you engaged in now? A. 
Meat and poultry. 

Q. Have you been engaged in that business ever since 
you became lessee of 513? A. That is right. 

Q. While you were working for your brother, did you 
meet Mrs. Levinson? A. On a number of occasions. 

Q. Did she come to your place where you were employed ? 
A. In front of my brother’s. 

Q. Did she have any conversation with you? A. Yes. 

Q. What did she say? 

Mr. Newmyer: Just a moment. When was this conver¬ 
sation? 

Mr. Gertman: September—prior to September—1942. 

Mr. Newmyer: Well, I object to any conversation as of 
this date with this party who is the decedent. 

The Court: Do you mean on the ground of absence of 
witnesses? 

Mr. Newmyer: Yes; and I think it is remote and not ad¬ 
missible. She is not here. 

The Court: Remoteness is another propostion. Does it 
have to do with this property? 

Mr. Gertman: Yes, it has to do with the property 
involved. 
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42 The Court: What about the other point, Mr. New¬ 
myer? Hasn’t testimony first been given about that 
by your witnesses? 

Mr. Newmyer: They have testified about conversations. 

The Court: This is a part of the transaction as to which 
you have already given testimony, so I think that would 
open it up. 

Mr. Newmyer: Very well. 

The Court: Yes. I overrule the objection. 

Mr. Gertman: Will you read the question, Mr. Reporter, 
please? 

The Reporter: (Reading) “Question: What did she 
say?” 

The Witness: She spoke about rental of her property, 
wanting me to rent it or another brother who was—There 
was three brothers there at 405; two were working for the 
other. | 

By Mr. Gertman: j 


Q. Was 513 vacant at that time? A. It had been vacant 
for quite a while. 

Q. And was vacant at that time? A. Yes. 

Q. Were there other vacant properties in the same 
square? A. There was several buildings that the tenants 
were in and out of. 

Q. How often did she speak to you about renting this par¬ 
ticular property? A. Well, a number of times; I wouldn’t 


•say. 

Q. What was the condition of this 513 at that time? 
43 A. The condition was very poor. Former tenants 
had done quite a bit of damage to the interior. 

Q. Did there come a time when you called upon Mrs. Lev¬ 
inson at her home? A. That is right. 

Q. For what purpose did you go there ? A. I went there 
to talk over the rental of the property. j 

Q. What proposition did she make, or what proposition 
did you make? A. Well, I was there once prior to th< 


i 
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Q. I am talking about tbe prior time. A. Well, I talked 
about the rental and the right to buy the property. The 
rental was set at $65 per month; the right to buy the prop¬ 
erty, at $15,000. The lease—At that time we were talking 
of a five-year lease. 

Q. How long were you to have at that time to buy the 
property? A. Anytime during the lease. 

Q. After that conversation, what did you say when you 
left the house that night? What did you say to Mrs. Levin¬ 
son when you left the house that night? A. Mrs. Levinson 
asked me to make a lease the way I wanted it and bring it 
back to her. 

Q. Did you change your mind in the meantime? A. In 
regards to the period of the lease. 

44 Q. You drafted this lease which has been offered 
in evidence? A. I drafted it prior to calling on her 
the second time. 

Q. Yesterday there was offered in evidence a check show¬ 
ing the payment of the first month’s rent. When did you 
actually take possession of the property? A. I took pos¬ 
session after signing the agreements. 

Q. The leases? A. That is right. 

Q. When did you actually take possession? A. I actually 
took possession in September in order to get the place 
cleaned up. 

Q. How long did you have possession of the property 
without the payment of rent? A. My rent started on Oc¬ 
tober 15. 

Q. When did you take possession? A I took possession 
in September. 

Q. What did you do between the time that you took pos¬ 
session and the time your rent started? A. I painted, did 
some plaster work, and installed my fixtures and equipment. 

Q. How much money did you spend for repairs to the 
property? A. To the property itself would be approxi¬ 
mately three hundred or more. 
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45 Q. How much did you spend for fixtures and equip¬ 
ment? A. My total expenditures were approximately 

$4,000. 

Q. Had you previously been in business on your own ac¬ 
count—meat business on your own account? A. Yes, I had. 

Q. Were there any other competitors of yours in that 
immediate neighborhood at that time? A. Well, at the time 
that I took that rental, or prior to that, I had been working 
for my brother. Prior to working for my brother I was in 
business for myself. 

Q. On the occasion that you talked with Mrs. Levinson 
prior to the time that these papers were presented, did 
you tell her why you wanted to purchase the property if you 
became a tenant? A. Yes. 

Q. What was that reason ? A. My reason was to protect 
my investment there in case of the expiration of the lease. 

Q. At the time, did you know whether you would be suc¬ 
cessful in the business? A. No. 

Q. Did you meet with any success the first year of your 
tenancy? A. The first few months was a minus. 

Q. Did you have any funds of your own left after 

46 you spent the $4,000 for the equipment? A. Prac¬ 
tically none of my own. 

Q. Now, coming down to the night when these papers 
were signed—I am referring now to the lease—did Mrs. 
Levinson know that you were coming? A. I phoned her. 

Q. When you arrived there, whom did you find? A. I 
found Mrs. Moiger at first. 

Q. Mrs. Levinson? A. Mrs. Levinson. 

Q. Was she Levinson or Moiger at that time? A. She 
was Levinson at that time. 

Q. Did you see her daughter Freda there? A. Yes; she 
called the daughter. 

Q. Did she come in? A. She was at home. 

Q. Did you suggest that she remain as a witness? A. I 
did. 

Q. You drew these papers in duplicate? A. That is right. 
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Mr. Gertman: I am speaking now about Defendant’s 
exhibit 1 and Plaintiff’s exhibit 1. 

By Mr. Gertman: 

Q. On that night when these papers were signed, was 
anything said about your exercising youT option to 

47 buy within the first year? A. Positively not. 

Q. Did you submit these two papers to Mrs. Moiger 
or Mrs. Levinson? A. I did after talking over the price of 
the three-year term. 

Q. What did she say about the three-year term ? A. She 
agreed to give me the three-year term, on an increase of 
$5 per month, making it $70 a month instead of $65. 

Q. Were those papers, or either of them, read by any¬ 
body? A. Yes. 

Q. By whom were they read? Tell the Court. A. They 
were read by me. 

Q. And to whom did you read them? A. To Mrs. Moiger 
and her daughter. 

Q. Tell the Court just the conditions in that room that 
night, where the parties sat, and what was done. A. Those 
leases were prepared entirely prior to my coming over 
there. 

Q. You say “entirely”? A. Prior, with the exception of 
the fill-ins, which were added by Mrs. Kagan and myself. 
Q. What fill-ins were added? A. Mrs. Kagan made 

48 a couple of notations at one time on one lease, and 
while I was reading, I read—at first I passed one 

lease to Mrs. Moiger and took the other and started to read. 

Q. To Mrs. Moiger? A. That is right. Mrs. Moiger 
made a remark about her ability to read and passed her 
copy of the lease over to her daughter, Mrs. Kagan. 

By the Court: 

Q. What did she say about her ability to read? A. My 
understanding was that she could not read so good. 
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By Mr. Gertman: ; 

Q. The Judge asked you, What did she say about the 
fact that she could not read? A. She made the remark that 
she could not read so good. 

Q. Then what happened? A. Then she passed her copy 
to Mrs. Kagan, and I started to read. I read through, and 
there was omissions there in the lease about the rentals. I 
would fill in on mine, and Mrs. Kagan filled in, as she came 
to it, on hers. 

Q. That is your recollection? A. That is the way it was 
done, yes. 

Q. Now, then: Were the leases then exchanged? A. 
After the complete reading, I exchanged the lease, and I 
reread the copy that Mrs. Kagan was holding. First I re¬ 
read that copy, and she followed; and at the expiration of 
the lease there was another notation to be made in 
49 one of them—in the other one that she had, because I 
had skipped something there. But at the expiration, 
when I asked for the signatures and signed myself, I then 
asked Mrs. Levinson to initial the portion that had been 
filled in, but was not printed matter or form matter, and 
she made—she put her initials on that lease, and I started 
to hand the other to her, and she said it wasn’t necessary 
to initial her own copy. 

Q. As I understand you, you first read, and you handed 
one of the leases to Mrs. Levinson, did you? A. That is 
right. 

Q. She in turn turned it over to her daughter Freda be¬ 
cause she said she could not read well? Yes. 

Q. Thereupon you held one lease in your hands, and you 
read it? A. That is right. 

Q. To Freda. Was the whole lease read to her? A. En¬ 
tirely. 

Q. The written part and the printed part? A. Every¬ 
thing was read. 

Q. Then these blank spaces were filled in partly by you 
or partly by—A. That’s right. 
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Q. Then you exchanged the leases? A. That’s right. 

50 Q. And read them a second time? A. Yes. 

Q. Were they read—the printed part and the part 
in ink—all read in each instance? A. They was all read. 

Q. And then they were signed? A. That’s right. 

Q. And initialed? A. And initialed. 

Q. And you paid a month’s rent? A. I paid a month’s 
rent. 

Q. Did you leave one copy with Mrs. Levinson? A. The 
original copy, that Mrs. Kagan was holding, is the copy 
that X had. 

Q. Was there anything written on either of these leases 
by you? 

Mr. Gertman: I withdraw the question. 

By Mr. Gertman: 

Q. Was any of the written matter on the back of the first 
page written that night except the $70 for the increased 
rent and the word “three,” being the term of renewal? A. 
May I see that, please? 

Q. And, of course, excepting the signatures. A. Yes, sir: 
“$70” was filled in at the time. 

51 Q. Filled in that night? A. At the time; and, of 
course, the signatures. 

Q. Was the “three” filled in that night—the word 
“three”? A. The “three” was also filled in that night by 
Mrs. Kagan. 

Q. That is her handwriting? A. That is Mrs. Kagan’s 
handwriting. 

Q. Now, how long were you there? A. I was there the 
best part of an hour. 

Q. Was Freda there the entire time? A. I think perhaps 
I left. I don’t know whether I left first or not. 

Q. Was Mrs. Levinson there the entire time? A. Oh, yes. 
Q. What was the condition of her health at that time? 
A. The condition of her health was good at that time. 

Q. Now, Mr. Johnson—A. (Interposing) I would like to 
say, apparently, to me. 
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Q. Go ahead. A. I would like to say, in regard to her 
health—I would like to make that apparently, to me,I her 
health was good, because she was afterward taken siek. 

Q. Was anything said that night, or did Mrs. Levinson 
say to you that night, or did you say to her, that you 
52 should have the privilege of renewal for three years 
or you should have the privilege of extension for 
three years, but not the privilege to buy within the three 
years? A. No. 

Q. Did she tell you that you were limited to buy only 
during the first year? A. Positively not. 

Q. Would you have leased the property on any such un¬ 
derstanding? A. I would not. 

Q. Would you have leased the property for one year with 
the privilege of extension for three years without the privi¬ 
lege of buying? A. I would not. 

Q. Would you have spent $4,000 for repairs and equip¬ 
ment unless you had the privilege of buying? A. That is 
the reason why. I would have refused to accept the lease 
without coverage to protect my investment. 

Q. The privilege of buying for how long? A. During the 
entire time. j 

Q. What did you mean when you used the language which 
you incorporated in these leases: “The right to purchase, 
by lessee, premises 513 Morse Street at any time during 
this lease is hereby provided at a cost not exceeding 
$15,000.” 


What did you mean by that provision? 

53 Mr. Newmyer: I object to that. 

The Court: I do not think that is correct, 
Gertman. He may not interpret it. I will interpret it. 


Mr. 


By Mr. Gertman: 


Q. Did you ever tell Mrs. Levinson that the lease itself 
limited you to buy the property only during the first year? 
A. I did not. 
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Q. Was any such matter discussed that night by you and 
Mrs. Levinson? A. The discussion that night was in refer¬ 
ence to— 

Q. Answer my question, please. A. No, there was not. 

Q. Did Mrs. Levinson say to you that night, ‘‘If you 
won’t buy it before the year”—namely, within that first 
year—“then you can’t buy it after the year”? A. Positively 
not. 

Q. Did she say to you, “You can have a renewal or ex¬ 
tension for three years, but you will not have the privilege 
of buying it within that three years? A. No. 

Q. Mr. Johnson, are you ready, able, and willing to close 
this purchase? A. I am. 

Mr. Gertman: Mr. Newmyer, is there any ques- 
54 tion involved about tender? 

Mr. Newmyer: No, I dont think so. 

Mr. Gertman: That is all. You may examine. 

Cross-examination 
By Mr. Newmyer: 

Q. Mr. Johnson, $300 of the money you spent, you say, 
went into the property, and the rest went into equipment 
and fixtures? A. Well, some of the balance of that money 
was for benches, and stuff, that were made, that would go 
for that particular store and wouldn’t be able to be used 
some place else. 

Q. What are you referring to? A. Well, there is some 
imitation tile put on the wall; some fixtures on the wall that 
you couldn’t move. Then, there is benches along the side 
of the wall. Some of those are a little costly. They wouldn’t 
be able to be used in other places. 

Q. The trade fixtures that you put in your place: you 
still own those, and you can move those, can’t you? You 
so provided in your lease, didn’t you? A. The trade fix¬ 
tures, unless you continue the business, would be practically 
worthless. 

Q. Do you mean they wouldn’t be of any value to you? 
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A. In other words, they would perhaps be worth 25 
cents on the dollar. j 


Q. Yon mean you could not move your counters or 
shelves, or things of that kind? A. I could move cases and 
motors, perhaps—things of that kind; but things that are 
nailed against the wall I don’t suppose I would be permitted 
to move. 


Q. The date of the receipt for the first month’s rent was 
September 16, 1942, and that is the same night on which 
you presented these leases for signature? A. That is right. 

Q. Now, before you went there that night, you had seen 
Mrs. Levinson how many times about renting this prop¬ 
erty? A. When I was with my brother, she called as she 
was passing, and I would be in the front, or perhaps my 
brother and I would be in the front, and she would stop and 
talk to me about the rental of that property, asking me to 
rent it, or one of us take it or get her a tenant. 

Q. Did you at that time discuss terms with her? A. Not 
at that time. 


Q. Now, when did you next discuss the matter with her 
or she with you? A. The time that I first came to the house. 

Q. When was the time that you first came to the house? 
I mean how long ahead of the time that the lease was 
signed? A. Perhaps two weeks. 

56 Q. You went to the house, and you had a discus¬ 
sion with Mrs. Levinson? A. That is right. 

Q. Was anyone else present? A. No. 

Q. About what time was it that you were there? A. It 
was about the same time at night that I made the second 
visit. 


Q. You were still with your brother then? A. No, not 
then. 


Q. You had left, and you were looking for a location for 
yourself? A. That is right. 

Q. How long were you there on this occasion—this time 
you were there? A. On the first occasion I was there for 
quite a while. 
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Q. How long? A. Well, perhaps half an hour—three 
quarters of an hour. 

Q. What was the discussion then? Did you come to terms 
at that time? Did you agree on everything? A. We dis¬ 
cussed rental, and the $65 a month was set as a rental. We 
talked of a five-year lease at the time. 

Q. Did she agree that you would have a five-year lease? 
A. She agreed to give me the length of lease that I 

57 wanted. 

Q. Did you come to terms that you wanted a five- 
year lease? A. We didn’t come to terms. We didn’t have 
the lease with us, of course. The lease hadn’t been pre¬ 
pared at that time. 

Q. At that time did she agree to give you, and did you 
agree to take, a lease for five years? A. No, I talked on 
the property, the rental, and the price. I didn’t agree to 
do anything about the—that is, I didn’t positively say it 
would be five years or what. I didn’t agree to the five years. 

Q. You didn’t come to terms that night? A. In other 
words, I was asked to prepare a lease and bring it to her. 

Q. Now, were you asked to prepare a lease and bring it 
to her? A. That is right. 

Q. What were the terms you were going to put in that 
lease? What was the understanding as to how long a time 
you w r ould have in that lease? A. Well, at that time the 
understanding was that it would be a five-year lease. 

Q. What was the rental? A. Sixty-five dollars. 

58 Q. You mean you were going to pay for the whole 
five years $65 a month? A. Yes. 

Q. No increase at all? A. No increase at all. 

Q. Did she agree you could have it five years for $65? 
A. That is right. 

Q. But you didn’t agree to take it for that? A. Well, I 
didn’t make out the lease that way. 

Q. When you left the house, had you told her that that 
w r as what you were going to do, or had you agreed on any 
final term when you left the house that night? A. We had 
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agreed on a five-year lease and the sale price that night 
when I left. 

Q. Yon had agreed on a five-year lease? A. At $65. 

Q. At $65? A. That is right. 

Q. You had agreed to that also? A. That is right. 

Q. And she had agreed to give it to you? A. That is right. 
Q. A sale price of how much? A. Not over $15,000. 

59 Q. What say? A. Fifteen thousand dollars. 

Q. You both agreed to those terms? A. That is 

right. 

Q. She told you to prepare a lease and bring it in? A. 
That is right. i 

Q. You did not prepare that lease, did you? A. I pre¬ 
pared the lease that was signed. ! 

Q. I am asking you: But you did not prepare the lease 
in accordance with the terms that you now say she and you 
had agreed to on the night of your visit? A. No; of course 
not. 

Q. Then, the next time you talked with her was when you 
went up there and took her this lease? A. That is right. 
I, prior, phoned. I phoned before that to make an appoint^ 
ment. j 

Q. You did not discuss anything on the telephone except 
to make the appointment to come up? A. No. 

Q. So until you got there that night you had not disclosed 
to her that the terms that you say she and you had agreed 
on in your first conversation were not the terms that you 
would put in this lease? A. I did tell her that I had made 
a change; that I was going to change it. j 

Q. You told her that night that you took the lease 

60 up there? A. I told her on the phone I was coming 
up over with the lease the way I could handle it. 

Q. Did you tell her it was a different lease than you and 
she had agreed on? A. I don’t remember the exact conver¬ 
sation on the telephone. 

Q. Where did you get the forms that you prepared this 
lease from? A. I got them in one of the stationery stores. 
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Q. Did you do the writing, except in the few instances 
that have been referred to where Mrs. Kagan filled in one 
copy for a few things? Did you do all the writing that is 
on here except the signatures and those changes? A. Yes; 
the printing and the other writing, with the exception of 
signatures and Mrs. Kagan’s. 

Q. Did anyone give you the language that you used in 
preparing these additions? A. No. 

Q. On the second page, the part that is printed in by you: 
Do I understand that everything that is printed in on that 
page was printed in, except the “$75” and the “three,” 
or was the “three” in there—the “three-year period”— 
when you took the lease up there? A. This “$70,” 
61 of course, was written that night, and I think the 
“three” was written that night. I am not positive 
which copy this is. That “three” may have been written 
before I left home. 

Q. And the “three” in the other copy is in the hand¬ 
writing of Mrs. Kagan? A. Mrs. Kagan; that is right. 

Q. So all this printing you had put in there before you 
left the house? A. Everything. 

Mr. Gertman: Are you talking about on the back of 
page 1? 

Mr. Newmyer: The back of page 1; that is right. 

By Mr. Newmyer: 

Q. Now, when did you first tell Mrs. Levinson that you 
had changed the elements, and that the lease that you were 
bringing there that night was different from what she and 
you had discussed on your previous visit? A. Well, I had 
talked about it when I came thereon that night. 

Q. What did you say to her? A. I told her that on ac¬ 
count of conditions, and so forth, there, that I was not 
willing to take the property for a period of over one year, 
with the privilege of a renewal. 

Q. What else did you tell her? A. We then discussed 
the renewal price. 
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Q. Did you discuss the renewal period? A. Yes. 

62 Q. What did you say about that? A. I told her 
that I would take it for a period of three years. 

Q. A renewal for three years? A. That is right. 

Q. You say that this three years, in one of these copies 
of the lease—you may have put that “three” in there be¬ 
fore you went over there that night? A. It is my figures. 

Q. Then, what, if anything, was said about the rent you 
were going to pay for that three years additional? A. Well, 
she said that if she gave me a period of three years, she 
thought she should have an additional five dollars a month 
rent. I 

Q. You agreed to that? A. I agreed to that. 

Q. At what time in the conversation did the discussiou 
come up with respect to a right to buy the property? A^ 
That was read. 

Q. I say, when did you discuss it with her? A. Well, that 
night. We didn’t discuss the price. 

Q. The only thing you did, you say, was read that pro* 
vision which was in the lease or which you put in the lease 
to her? A. I read it in the discussion. 

63 Q. Then, you didn’t discuss the question as tp 
whether or not your right to buy would extend 

through the renewal period of the lease, did you? A. That 
wasn’t discussed. i 

Q. It wasn’t discussed at all? A. No. 

Q. And she didn’t say that you could renew it for the 
renewal period, did she? A. WTiat do you mean? 

Q. That you could buy it during the renewal period? 
She didn’t tell you that you could buy it during the renewal 
period? A. She had told me before that I could buy it. 

Q. WTien? A. When I visited before. 

Q. When you talked about a five-year lease? A. Yes. 

Q. But on this particular night when you had her sign 
this, you had no discussion with her about the right to buy 
during the renewal period, did you? A. This was— 
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Q. Isn’t that what you said just now? 

Mr. Gertman: If he said it, then he doesn’t have to say 
it again. 

64 Mr. Newmyer: I think we have a right to clarify 
it 

By the Court: 

Q. I will permit you to say what you said. A. Well, the 
way I remember it was through the reading of the lease. 

By Mr. Gertman: 

Q. Speak up. A. It was from the reading of the lease. 

By Mr. Newmyer: 

Q. And the only thing you did was to read the lease? 
You didn’t discuss it, and she didn’t discuss it with you? 
A. It wasn’t discussed that night. It was prior to that. 

Q. Why did you put the provision to buy the property 
ahead of the provision to renew the lease? 

Mr. Gertman: I object for the same reason that Mr. 
Newmyer objected to my asking him to explain what he 
meant by that provision. 

Mr. Newmyer: I am not asking— 

The Court: It would be argumentative if he had any 
reason. 

By the Court: 

Q. Did you have any reason? A. No. 

By Mr. Newmyer: 

Q. Then, you had no reason to put the right to purchase 
after the one-year lease and the privilege to renew 

65 after the right to purchase, did you? You had no 
reason for putting them in that order? A. Well, I 

am not legal-minded, and that was my way of setting that 
down. 


85 


Q. But why didn’t you say that this right to purchase 
would exist through the renewal period as well as the year? 

Mr. Gertman: Objected to. 

The Court: It may be argumentative, if he had any rea¬ 
son. i 

By Mr. Newmyer: 

Q. Did you have any reason for not doing that? A. I 
had no reason at all. If I had wanted to fix it any other 
way, I would perhaps have had a lawyer fix it for me. That 
is all I can say. 

Q. You had no legal assistance on that? A. I had no 
legal assistance. 

Q. How many times did you read this lease to Mrs. Lev¬ 
inson? A. Those leases were read twice. The first time I 
held the lease that is not initialed. 

Q. That is this lease (indicating) ? A. I mean the lease 
that is initialed. This is the lease that I held first (indi¬ 
cating). | 

Q. Which one? A. The one that is not initialed I held 
first. 

66 Q. Is this the one? A. That is your copy. That is 
the copy. 

Q. I know you held it first. A. That is the one I read 
over first. 

Q. And Mrs. Levinson and her daugter were both there 
when you read it? A. I passed the lease to Mrs. Moiger, 
and she passed it to her—right to her daughter; and this 
lease that is initialed is the one that her daughter held 
while I read the one that you have possession of. 

Q. And you read all this from the beginning to the end— 
everything? A. That is right. 

Q. How many times did you read it? A. I read that one 
once. 

Q. Well, then, was this other one read to anyone? A. 
This one— While I was reading, and Mrs. Kagan would 
come across the omissions, she filled those in with her writ¬ 
ing on this place. 
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Q. But the lease was only read once, then; wasn’t it? 
A. That lease was read once, and then she passed it to me, 
and I read from this lease and let her follow with that one. 
So the leases were read twice. 

Q. You mean to fill in the omissions? A. No; to see that 
they were identical. 

67 Q. Was the “$70 a month” put in at the same 
time that the “three” was put in? A. I wouldn’t 

say that. 

Q. When was your discussion with Mrs. Levinson with 
respect to the $70 a month? Did you come to the terms 
before or after you read the lease? A. We came to the 
terms before, because they were filled in after the terms 
were set. 

Q. There was no discussion at all that night with respect 
to the privilege to buy? A. The price had been set— 

Q. I say, there was no discussion that night at all? A. 
No. 

The Court: Mr. Newmyer, I think I will suspend for 
ten minutes. 

(At this time a short recess was taken. The following 
then occurred:) 

By Mr. Newmyer: 

Q. When you went there the night that this lease was 
signed, Mrs. Levinson’s daughter, now Mrs. Kagan, was 
preparing to go out, wasn’t she, and you asked her to wait 
and witness the lease? I think you testified to that. A. 
Mrs. Moiger said she was preparing to go out, and she 
stopped her. 

Q. About what time in the evening was it? A. 

68 Between 7:30 and 8. 

Q. When you went there ? A. Between 7:30 and 8. 
Q. Yes. Now, isn’t it a fact that you were not in the 
house that night for more than fifteen minutes to twenty 
minutes? A. It is not. 
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Q. Isn’t it a fact that Mrs. Kagan was ready to go out 
when you came in and that she was waiting there at your 
request to witness this paper? A. I didn’t see why she was 
waiting. 

Q. Didn’t you ask her to wait? A. I asked her mother 
to have a witness for her, and she was. 

Q. Who drafted this language that you printed in this 
lease: “The right to purchase, by lessee, premises 513 
Morse Street at any time during this lease is hereby pro¬ 
vided at a cost not exceeding $15,000.” 

Where did you get that language? A. That is my own 
language. j 

Q. Did anyone help you pick it out? A. No. j 

Q. Did you get it from any form? A. No. 

Q. Had you prepared any previous leases ? A. Yes. 
69 So you had had experience in preparing them? 

A. I had rental properties at different times and 
often prepared them. 

Q. How many years experience had you had in business 
at this period? A. I have been in business practically— 
most all of my life. 

Q. That means at least twenty-five years or more? A. 
Yes. 

Q. So you were familiar with options to purchase and 
also extensions or renewals of leases, weren’t you? A. To 
a certain extent. 

Q. And sufficiently familiar with them to use language 
such as you used in this lease? A. Evidently. It is my 
writing. 

Q. On or about the nineteenth of June, 1946, after you 
had been in those premises for almost the three years ex¬ 
tension, you phoned Mrs. Levinson, didn’t you? A. Mrs. 
Moiger at that time. 

Q. Mrs. Moiger at that time. You phoned her with re¬ 
spect to purchasing this property and the store next door 
to it, didn’t you? A. Yes. 
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Q. She told you, in reply to your telephone message, that 
those properties were not for sale; is that right? 

70 A. Yes. 

Q. What did you tell her ? A. I told her that under 
my lease I had a right to purchase my own and occupy the 
property. 

Q. Then it was that you employed an attorney and had 
this correspondence through him with her? A. My reason 
for that was that Mrs. Moiger said she would have Mr. 
Dunn call me, and Mr. Dunn didn’t call me. 

Q. Then, you employed an attorney following this con¬ 
versation? A. That is right. 

Q. At the time you spoke to her on the phone in June, 
when she said she would have Mr. Dunn call you, she was 
ill at that time? A. Yes; she said she was ill at that time. 

Q. The value of that property from the time this lease 
was made in 1942 until following the war increased consid¬ 
erably, didn’t it? 

Mr. Gertman: Objected to. 

The Court: Well, there might be motive on either side. 
I suppose he does not know. Sustained. 

The Witness: I can answer that. 

Mr. Newmyer: Well, you don’t have to, now. 

I think that is all. 

71 Mr. Gertman: If Your Honor please, I omitted 
asking one or two questions on my direct examina¬ 
tion. 

The Court: All right. 

Re-direct examination 
By Mr. Gertman: 

Q. At the time you were dealing with Mrs. Levinson, did 
you know she could not read or write? A. I did not. 

Q. Did Mrs. Levinson visit your store and make pur¬ 
chases from you after you became lessee? A. A number of 
times. 



89 


Q. Over what period? A. Until shortly after her mar¬ 
riage to Mr. Moiger. 

Q. Then she ceased? A. She did. 

Q. Did she tell you why she wasn’t coming to the store 
any more ? A. Her reason was that Mr. Moiger— 

Mr. Newmyer: I object. I don’t think— 

Mr. Gertman: I will withdraw that question. That 
is all. 

Re-cross examination i 

Mr. Newmyer: There are one or two questions I appar¬ 
ently overlooked. Mr. Dunn would like, if he may, to ask 
them, if you have no objection. He has a record of them. 

Mr. Gertman: You ask them. I would rather Mr. New¬ 
myer examined. 

72 By Mr. Newmyer: 

Q. How much schooling have you had, Mr. Johnson? I A. 
I went to first year high school. 

Q. As I understood you, the language which you inserted 
in printing in these leases was entirely language of vour 
own, and you had not consulted any attorney? A. That is 
right. 

Q. Or had any legal advice on it? A. That is right. 

Mr. Newmyer: That is all. 

(The witness left the stand.) 

Mr. Gertman: We rest, if the Court please. ; 

Mr. Newmyer: I do not think there is any rebuttal, if 
Your Honor please. 

• • • • • * • * * | • 

78 George C. Gertman was called as a witness and, 
being first duly sworn, testified as follows: 

79 The Witness: Some time prior to June 24, 1946, 
William F. Johnson, the tenant of premises 513 

Morse Street, Northeast, brought me his lease with Mrs. 
Anna Levinson, who was at that time Anna Levinson 
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Moiger, and employed me to write a formal letter for him 
to Mrs. Moiger, which I prepared and which Mr. Johnson 
signed, or which—well, Mr. Johnson signed. That is the 
letter dated June 24, 1946, which appears on the fifth page 
of the complaint. 

With that letter I also sent a letter which was signed by 
me, dated June 24, 1946; and Mr. Johnson’s letter and my 
letter of June 24, 1946, were sent to—mailed to—Mrs. 
Anna Levinson Moiger, 5331 Kansas Avenue, Northwest, 
Washington, D. C., by registered mail. 

I will introduce in evidence in due course that envelope, 
with the letters, which was returned to me, marked “Un¬ 
claimed.” 

I offer in evidence the envelope in question and ask that 
it be marked as Plaintiff’s Exhibit 4. 

The Court: It may be received. 

(The envelope referred to was marked as Plaintiff’s Ex¬ 
hibit 4 and received in evidence.) 

The Witness: I received no answer to my letter, which 
was natural, because it had been returned unclaimed. 

Thereupon, on July 15,1946, at the request of Mr. John¬ 
son, I wrote a letter to Mrs. Moiger, reading as fol- 
80 lows—and it is the letter on page 7 of the complaint: 

“On June 24, 1946, I wrote you the enclosed letter of 
that date and sent with it the letter of the same date ad¬ 
dressed to you and signed by William F. Johnson, to which 
letter reference is made in my letter. These two letters 
were sent to you by registered mail with instruction to the 
postmaster to ‘deliver to addressee only’ and ‘return re¬ 
ceipt’ was requested. The latter part of last week this 
registered letter was returned to me undeliverd and marked 
by the postmaster ‘unclaimed.’ 

“Accordingly, I now enclose my letter of June 24 and Mr. 
Johnson’s letter of the same date informing you that he 
elects to exercise his right under his lease to purchase Lot 
4 Square 3590.” 
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That letter remained unacknowledged by Mr. Dunn. Is 
that his name? ; 

Mr. Newmyer: Yes. j 

The Witness: Mr. Dunn telephoned me that the defend¬ 
ant had received the correspondence but that she was ill. 

On June 24, 1946, at the request of Mr. Johnson, I em¬ 
ployed The Real Estate and Columbia Title Insurance 
Companies to examine the title to real estate involved, for 
the purpose of ascertaining whether or not Mrs. Moiger, 
or Mrs. Levinson, still owned it and what the con- 

81 dition of the title was. 

I received the report of the title company, which 
I have already offered in evidence, dated August 13, 1946, 
which reports title good of record in fee simple in Anna 
Levinson, who was the plaintiff’s lessor, subject to a mort¬ 
gage of approximately $9,000. 

Thereupon I wrote, at Mr. Johnson’s request, a letter 
dated September 3, 1946, addressed to Mrs. Moiger, in 
which I said—and I am reading from page 8 of this com¬ 
plaint I am speaking about: 

“I did not receive any written acknowledgment of re¬ 
ceipt by you of my letter dated July 15, 1946, with en¬ 
closures, though your attorney phoned me that you had 
received it. 

“Now, again, I write you in behalf of your lessee, Mr. 
William F. Johnson, of premises 513 Morse Street, North¬ 
east, being Lot 4 Square 3590, to inform you that The Real 
Estate and Columbia Title Insurance Companies have 
completed their examination of the title to this lot and 
report the same as good of record in you by your former 
name, Anna Levinson, subject to a mortgae indebtedness 
of $9,000, secured by deed of trust recorded in Liber 6609, 
Folio 203, which Mr. Johnson will take subject to in the 
settlement of his purchase. j 

82 “Accordingly, at Mr. Johnson’s request, I have 
prepared and herewith enclose for execution by you, 
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a deed in fee conveying the property to him, and on Sep¬ 
tember 16, 1946, at eleven o’clock a.m., Mr. Johnson will 
settle his purchase at the offices of The Beal Estate and 
Columbia Title Insurance Companies, 503 E Street, North¬ 
west. At that time and place Mr. Johnson will expect you 
to present the executed deed for delivery to him and, in 
turn, he will pay you the difference between the purchase 
price $15,000 and the mortgage indebtedness secured on 
the lot by the above-mentioned deed of trust, or if by that 
time the mortgage indebtedness has been released, he will 
pay the entire purchase money in cash. Of course, he will 
also pay and adjust taxes and rent to date of deed. In 
other words, Mr. Johnson hereby tenders himself ready to 
settle his purchase at the time and place indicated in ac¬ 
cordance with the provisions of the lease of said real estate 
under which he holds. ’ ’ 

I enclosed with that letter the deed vrhich I had prepared 
for Mr. Johnson, and a copy of which I offer in evidence, 
asking that it be marked as Plaintiff’s Exhibit 5. 

(Copy of deed referred to was marked as Plaintiff’s Ex¬ 
hibit 5 and received in evidence.) 

The Witness: There was no answer or acknowledgment 
to that letter. 

83 On September 15, 1946, at 11 o’clock a.m., I ac¬ 
companied Mr. Johnson to the office of The Real 
Estate and Columbia Title Insurance Companies, 503 E 
Street, Northwest; but neither the defendant nor her coun¬ 
sel appeared. 

Have you any questions, Mr. Newmyer? 

Mr. Newmyer: No questions. 

85 (Mr. Newmyer made a motion for dismissal, upon 
which the following ruling was made:) 

The Court: I think he makes a prima facie case, Mr. 
Newmyer. I will permit you to renew your motion at the 
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conclusion of the testimony. I deny your motion. You may 
proceed with your testimony. 

• • • • • # • • • • 

Jennie Goldberg was called as a witness and, being first 
duly sworn, testified as follows: 

Direct Examination 

By Mr. Newmyer: 

Q. Your name is Mrs. Jennie Goldberg? A. That is 
right. 

Q. You live at 1301 Spring Road? A. Yes, sir. 

Q. How long have you lived in Washington? A. 

86 About 23 years. 

Q. You live here with your family? A. Yes, sir. 
Q. Did you know Mrs. Moiger? A. Yes, sir. 

Q. How long did you know her? A. Oh, about 10 years. 
Q. You mean 10 years up to the time of her death, before 
her death? The last 10 years of her life? A. Yes, sir. j 
Q. In what respect did you know her, and how well did 
you know her? A. Well, we were family friends—friend 
of the family. I knew her very well. She knew my folks, 
and I knew her family. j 

Q. Did you visit each other socially? A. Yes, sir. 

Q. What did you observe with respect to her, as to her 
education and ability to read and write? i 

Mr. Gertman: That is objected to. 

The Court: I think that is proper examination. I will 
permit it. 

The Witness: I know she didn’t have any education. 
She didn’t know how to read and write, other than her 
name, because I had often urged her to go to school, and 
she had promised that she would go to night school 

87 and take up schooling. j 

By Mr. Newmyer: 

Q. During the entire time that you knew her, tell the 
Court whether or not you ever saw read anything that was 
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written in in English. A. Well, I do recall on one occasion 
we were in Florida, and as we walked along the street, she 
looked up and saw this sign—this electric sign—and she 
started to read, and she said, “Tid,” and she couldn’t get 
any further. 

She said, “Tid,” and I said, “That is the Tides Hotel.” 

Q. Were there any occasions when any letters would 
come to your knowledge, that you would have any con¬ 
versation with her concerning—any letters or anything? 
What would be done with letters? A. Oh, whenever we— 
there were any letters, I read them for her. She was un¬ 
able to read. She never read in my presence; I always 
read to her. 

Q. As to writing, did you ever see her write anything 
but her name? A. No, sir. 

Q. Aside from the fact that she did not have any educa¬ 
tion and was not able to read and write in English, what 
was her general intelligence : whether she had any 
88 business ability or native shrewdness, or anything 
of that sort? A. Well, I think she was an intelligent 
person, yes. She was very intelligent. 

Mr. Newmyer: I think that is all. You may examine. 

Cross-examination 
By Mr. Gertman: 

Q. Mrs. Goldberg, are you related to Mrs. Moiger? A. 
No, sir. 

Q. Did you have any business transactions with her? 
Any money matters with her? A. No, sir. 

Q. How long was she sick before she passed away? A. 
About a year or so, I imagine. 

Q. What? A. I don’t recall; about a year or so, I think. 

Q. Did she visit your house? A. Yes, sir. 

Q. You visited her? A. Yes. 

Q. Often? A. Quite frequently. 

Q. Did she visit you prior to becoming ill? A. Yes. 
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Q. Regularly? A. Yes, sir. 

89 Q. She visited you, then, up to the time she be¬ 
came ill? A. Yes, sir. 

Q. Do you know other people she visited? A. I don’t 
know what you mean, exactly. 

Q. What? A. Other people that she visited? 

Q. Yes. A. Such as what? Family? 

Q. Relatives and friends. A. I know she visited her 
family. j 

Q. Did you go with her to visit anybody? A. I have often 
been to her home on occasions when they had weddings, 
and affairs like that. 

Q. Did you ever go to the bank with her? A. No, sir. 
Mr. Gertman: That is all. 

Mr. Newmyer: That is all. Thank you. 

(The witness left the stand.) i 

Mr. Gertman: Call Mrs. Pollack. 

Thereupon, Gladys Pollack was called as a witness and, 
being first duly sworn, testified as follows: 

90 Direct Examination 

By Mr. Newmyer: j 

Q. Your name is Mrs. Gladys Pollack? A. That is right. 
Q. You live at 607 Tuckerman Street, Northwest? A. 
That is right. j 

Q. You live there with your husband and family? A. 
That is right. 

Q. How long have you lived in Washington? A. All my 
life. 

Q. Do you know Mrs. Kagan? A. Yes, I do. ! 

Q. How long have you known her, and how well do you 
know her? A. Well, we have been bosom friends for about 
13 years. ! 

Q. Did Mrs. Kagan and you attend school together? A. 
Yes, we did. 
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Did you know Mrs. Kagan’s mother, Mrs. Moiger, during 
her lifetime? A. Yes, I did. 

Q. How long did you know her, and how well did you 
know her? A. Well, just about as long as I knew Mrs. 
Kagan. 

Q. Did you frequently visit the home? A. Yes, I did, 
very frequently. 

91 Q. Tell the Court, if you will, what you observe^ 
with respect to Mrs. Moiger’s knowledge of English 

and ability to read and write English. A. Well, she spoke 
a very broken English, and I knew that she could not read 
or write English at all. 

Q. Were there any occasions when you would be in her 
company when there would be letters to read or write ? A. 
Yes. I used to spend the entire summertime at the beach 
with Mrs. Moiger and Mrs. Kagan, and I know that we 
frequently used to read the paper to her. 

She would sometimes hear people talk on the beach and 
ask us to find the article and read it to her; and whenever 
there were any cards to be written, either Freda would 
write them or I would write them. 

Q. Did Mrs. Moiger ever say anything to you, or did 
you ever say anything to her, about getting some schooling 
in English? A. Well, she would often remark that we had 
so much more advantage here and had been able to go to 
school and learn to read and write; and she was some¬ 
times—when we were not in the mood to write for her, 
she would always say she was going to school yet and learn 
to read and write, so that she would not have to ask us. 

Q. Aside from her inability to read and write English, 
and the fact that she spoke broken English, what can you 
tell us with respect to your observation as to her 

92 intelligence, ability, shrewdness, and things of that 
sort? A. Well, I always thought her to be a very 

intelligent woman. 

Q. What is that? A. I say I always thought her to be 
a very intelligent woman. About her business matters, I 
don’t know anything. 

Mr. Newmyer: You may examine. 
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Cross-examination 
By Mr. Gertman: 

___ j 

Q. What sort of papers would she ask you to read to her? 

A. The newspapers. 

Q. Did she ask you to read any letters to her? A. I don’t 
recall any letters, no. I imagine her daughter did, but 1 
had no occasion to know when she received them. 

Q. She did ask you to read the newspaper? A. Yes, we 
read the newspaper and postcards. 

Q. You say “we.” You mean her daughter and you? 
A. Yes. 

Q. Did you hear her ask her daughter to read any¬ 
thing? A. Why, yes, her daughter always read the mail 
to her. 

Q. You heard her ask her daughter to read? A. 
93 Yes. 

Q. Was that frequently? A. Oh, yes, that was 
very frequent. Whenever there was anything to read. 
They did get mail. 

Q. She and her daughter were on the best of terms? A. 
Yes. i 

Q. Did she ever ask her other daughter to read to her? 
A. Well, I don’t know. The other daughter is younger, and 
Mrs. Kagan was always closer to her mother. 

Q. Do you remember when she became a widow the last 
time? A. When she became a widow? I 

Q. Yes. A. Yes. 

Q. What date was it? A. Oh, I don’t remember the 
date. j 

Q. How long prior to her death? A. How long prior 
to her death? j 

Q. How long prior to Mrs. Moiger’s death did Mr. Moiger 
die? A. Mr. Moiger is not dead. 

Q. He is still living? A. Yes. 

Q. How long prior to her death did Mr. Levinson die? 
A. Well, I don’t know. Let’s see; I imagine it was about 
9 or 10 years; I don’t know exactly. 




98 


94 Mr. Gertman: That is all. 

Mr. Newmyer: That is all. Thank yon. 

(The witness left the stand.) 

Mr. Newinyer: Mrs. Siegel. 

Thereupon, Mary Siegel was called as a witness and 
being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Newmyer: 

Q. Your name is Mrs. Mary Siegel? A. Yes. 

Q. You live at 5710 First Street, Northwest? A. Yes. 

Q. In Washington, with your husband and family? A. 
Yes, sir. 

Q. How long have you lived in Washington? A. Since 
1916. 

Q. Now, what relation are you to Mrs. Moiger? A. A 
sister. 

Q. Are you an elder sister? A. I brought her to this 

countrv in 1914. 

•* 

Q. When you brought her here, you had already been 
here several years? A. I had been here several 

95 years. 

Q. When you brought her to this country in 1914, 
how old was your sister? A. She was not quite 16, and I 
was 23 at that time. 

Q. When you brought her here, how frequently did you 
see her? A. She lived with me. I brought her to this 
country because I was lonesome. I was only—I was here 
by myself. 

Q. Did your sister, Mrs. Moiger, have any schooling? A. 
Not much, because my people were not wealthy in the old 
country, and when I brought her here I couldn’t give her 
much either, because at that time I was just married, and 
my husband was sick at that time, and I wanted to get her 
a job to go to work right away when she came to this coun¬ 
try. 
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Q. Did she go to any school? A. Well, she was neglect¬ 
ful. She always promised she would, but she didn’t. She 
wanted to go out instead of going to school. 

Q. She worked? A. She worked and stayed with me. 

Q. How much schooling, if any, did she have in the old 
country? She didn’t have much; just a little Jewish. 

Q. Do you remember the time that she married? A. She 
married from my house. 

Q. She was married from your home? A. Yes. 

96 Q. Do you remember when it was she married? 
A. She was married in 1920. 

Q. What was her husband’s name? A. Well, her hus¬ 
band’s name—first husband’s name—was—I don’t know. 

Q. What was the name of the man she married? A. 
William Bonder. She never mentioned him, because he 
died right after Freda was born. He adopted—Freda was 
adopted by Mr. Levinson. 

Q. Then, did she marry again? A. Yes. 

Q. When did she marry again? A. A couple of years. 

Q. What was the name of the man she married then? 
Moiger? A. Oh, Levinson, you mean? 

Q. Yes. A. She married him when Freda was only 9 
months old. 

Q. Levinson was her second husband? A. That is right. 
Q. Then, Mr. Levinson: Did there come a time when he 
died? A. Yes, he died when the children was small. The 
little girl, the youngest one, wasn’t 5; and 13; and 

97 Freda wasn’t 16. 

Q. Then, later on she married Mr. Moiger? A. 
That is right. 

Q. Aside from your sister’s inability to read and write 
English, did she have any intelligence other than that? I A. 
She was very smart. She could figure up in her head better 
than anybody with a pen. She was very smart. 

Q. Do you remember when she bought the property that 
she acquired? A. She bought it, but I don’t remember 
exactly what year. She bought it in auction. She was a 
very clever person, a business girl, but she couldn’t read, 
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but she could add up on her fingers and her mind quicker 
than anybody with a pen. 

Q. You say she bought the property at auction. Are 
you speaking, now, of this property on Morse Street? A. 
That is right. 

Q. Do you remember how she financed it or how she 
raised the money? A. She had money. There was a lot 
of times I borrowed money, because many times she owed 
me five or six thousand dollars, but she paid it back to me. 
I knew everything that she has done. I know all about 
that, because she gave Mr. Johnson— 

Mr. Gertman: Never mind. I object. 

The Witness: I knew everything about her. 

98 By Mr. Newmyer: 

Q. Do not tell us what was said. But did she discuss 
with you the renting of the property to Mr. Johnson? A. 
She did. She did. She came and called me up. She says— 
Mr. Gertman: You have answered the question. I object. 

By Mr. Newmyer: 

Q. Do not answer this until the Court has ruled on it. 

Did she ever tell you that she had given a lease to Mr. 
Johnson that gave him the right to buy the property dur¬ 
ing the lease and also during the period of its renewal? 
Mr. Gertman: I object to that. 

The Witness: She did. 

The Court: I will have to sustain that. 

Mr. Gertman: And her answer will go out, if Your Honor 
please ? 

The Court: Certainly. 

By Mr. Newmyer: 

Q. Do you recall in 1945 that she put a new roof on this 
property that she owned on Morse Street? A. She cer¬ 
tainly did. She called me up. 

She says, “Mary, the roof is leaking.” 
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Q. Do not tell us what she said; but you knew she put 
a new roof on! A. She said, “I would rather put a new 
roof—.” | 

99 Mr. Newmyer: You must not tell us what she said. 
I think you may examine. 

Cross-examination 

By Mr. Gertman: 

Q. How old was Mrs. Moiger when she died! A. She 
was not quite 48. She wasn’t 48. 

Q. How many children did she have living! A. Three. 

Q. Three by the first marriage! A. One by the first 
marriage and tw r o by the second marriage. Freda was 
adopted by Mr. Levinson. 

Q. Did you ever go over to the Johnson store with her! 
A. No, sir. I been there before, but not after Mr. Johnson 
was there. 

Q. Outside of borrowing money from each other, did you 
have any other business transactions with your sister— 
property matters! A. No, sir. 

Q. Did you attend any auction sale wfith her! A. No, 
sir. 

Q. How^ many years elapsed between her death and the 
date she purchased the Morse Street properties! How 
many years elapsed! A. I don’t know; I think— 

Q. How long did she own the Morse Street prop- 

100 erty? A. I think she owns it already 6 or 7 years, 
or more. 

Q. Did you attend that auction sale with her! A. No, 
sir. 

Q. How do you know she bought it at auction! A. Be¬ 
cause I knew everything about my sister. She confided 
in me. I was like a mother to her, not a sister. 

Q. She told you about 7 years before her death! A. I 
think it was about 7; I am not sure. 

Q. Did she tell you what she paid for the two houses! 
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A. I don’t remember what she paid for it. She did tell 
me, but I don’t remember what. But I know how much 
mortgages is on the property. 

Q. But you don’t remember what she said she paid for 
it? A. No. She told me, but I don’t remember. I have 
got a lot of my own family troubles. 

Mr. Gertman: 0. K. That is all. 

The Witness: I don’t remember. 

(The witness left the stand.) 

Mr. Newmyer: If Your Honor please, we offer the depo¬ 
sition of Mrs. Moiger, part of which has already been read. 
It is a deposition that was taken on November 4,1946. 

112 Mr. Newmyer: Now, our point is that these rules 
expressly provide, and I think the cases construing 

the rules are in line with the construction, that a witness 
has the right to change the deposition, even in substance, 
before signing, and the officer then notes, as he did here, 
the reasons for the change. Then, unless the other side 
files seasonably a motion to suppress it or to have further 
examination, the deposition as amended is considered as 
the evidence of the witness in the trial. 

In this case, this deposition was taken on the 4th of No¬ 
vember, 1946. It was signed, apparently, on December 4, 
1946, and probably filed at that time. Both sides had 
copies of it. There was no motion to suppress filed, the 
case was pre-tried in January, 1948, and no point was made 
with respect to the validity of the deposition. 

Mrs. Moiger did not die until April, 1947; and certainly 
within the period from November, 1946, until April, 

113 1947, if the plaintiff had filed a motion to suppress 
or for further testimony, it would have been granted 

without any objection. But under the rules, by failing to 
proceed in that way, plaintiff has waived the objection 
which he now attempts to make. The deposition as signed 
is the evidence in the case under the rules, we submit. 
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Mr. Gertman: We are anxious to avoid giving the other 
side any ground of appeal on the question of a technicality, 
so we will agree that the deposition may be admitted in 
evidence as a statement made by her at the time she was 
testifying and a statement made by her at a subsequent 
time and let that stand for what it may be worth. 

Mr. Newmyer: Well, if Your Honor please— : 

The Court: That is open to the argument of counsel. The 
point is that I now rule, in view of the provisions of the 
Federal Rules of Civil procedure, that the deposition is 
in evidence as it was changed by the witness subsequent to 
the taking of the oral testimony. 

That is your position? ! 

Mr. Newmyer: Yes. 

The Court: I rule in your favor, because I think that is 
in point. 


• * • 


* # • • • 


144 


Opinion of the Court. 


* 


i 


The Court (Laws, C. J.): Gentlemen, as I interpret 
the terms of this written lease, I think it continues in 
effect all of the terms upon the exercise of the right to re¬ 
new or extend. This, of course, if I am correct in that, 
would give plaintiff the right to purchase the property. I 
do not agree with Mr. Newmyer’s view that not every term 
of the lease is to be continued in effect when an extension 
is to be made. I think every part of the lease was con¬ 
tinued in an extension unless it was clearly excluded. I 
think that is the rule or interpretation I would have to 
apply to this lease and the language that is in it. I think 
the cases as cited by Mr. Gertman support that view. 

Now, when at the end of the term, as to the next poilnt 
of law which is made, the party continued to occupy it, 
then, also, he did even more than pay the increased rent. 
I think he did a very significant thing when he turned over 
within the very next month following the expiration of the 
lease a check which had written on it, “For rent 513 Morse 
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Street as per lease.” That act in and of itself, which was 
repeated again in two checks, specifically referred to the 
lease. One was dated January 15, 1944, and another one 
February 15,1944. When those payments specifically indi¬ 
cated that it was being done as per the lease, it was a direct 
statement, or at least it was a clear statement, 

145 susceptible only of the interpretation that he was 
continuing on under that lease at the increased rent. 

That differs quite a little bit from the cases in the District 
of Columbia. I am fully familiar with the rule of law that 
a party who simply stays there at the end of a term be¬ 
comes a tenant by sufferance; and, of course, I think in this 
case if we had nothing more than the remaining in the 
premises beyond the time and possibly no more than pay¬ 
ing the increased rent, Mr. Newmyer’s contention under, 
the District decisions might be correct. 

But here we do have this definite statement furnished to 
her on a check which she cashed; in fact, on three of them; 
that he is staying over there at that increased rental under 
the terms of the lease, or as per lease. That is tantamount 
to writing a letter, in my judgment. I have given this a 
good deal of thought. It is tantamount to writing a letter 
to her in so many w’ords that he is staying there for the 
rest of the time in accordance with the lease and at the 
rate of rent which is to be paid. There wasn’t any written 
notice required under this lease, as there was in the Soper 
case, which of course distinguishes it; and I do not think 
the fact that she could not read made any difference in a 
matter of that sort. If he had sent her a letter saying that 
he was going to stay there under an extension of the lease 
at $70 a month and she did not read it, she would still be 
bound, and so would he. I think he could readily be 

146 held under those circumstances. I think this was a 
valid exercise of his right to extend the lease in 

accordance with its terms. 

That brings us to the factual part of the case, the dispute 
as to the facts. That leaves for determination whether 




plaintiff in negotiating the lease with Mrs. Moiger, who 
could neither read nor write, wrote into the lease a pro¬ 
vision to purchase the property within the extension 
period, contrary to an agreement which he had made with 
her. That is the factual basis that this case was framed 
on, according to the pleadings and according to the pre¬ 
trial. The express statement in the pleadings and in the 
pretrial is that Mr. Johnson represented to her—fraudu¬ 
lently and wrongfully represented to her—that there was 
in her lease a provision for the purchase only in the first 
year, whereas in truth and in fact—this is the effect of it— 
he had put in there, contrary to the agreement, the right 
to exercise that option to purchase within the extended 
period. Now, as to this particular point the oral testimony 
of the witnesses is in conflict. 

I find as a fact in this case that the plaintiff could neither 
read nor write—at least, to any extent. I doubt if she could 
read or write at all, other than write her name. She might 
have spelled out a few letters, as one of the witnesses said, 
but I am well convinced that she could not read or write. 
And I find on the testimony of Mr. Johnson himself that 
he was told that she lacked capacity to some extent, 
147 although he did not know the extent of the lack of 
capacity, because she stated on this evening when 
this lease was signed that she was not able to read very 
well, as he put it. 

However, I am not convinced by this testimony that Mr. 
Johnson wrongfully or fraudulently wrote into the lease a 
provision giving him an option to purchase within the ex¬ 
tension period, or I am not convinced that having written 
such a provision into the lease before he came there, he 
misrepresented the situation to her. The circumstances of 
the transaction, as well as the oral testimony which I have 
heard, lead me to a different view. 

Now, the lessee wrote in his handwriting, as he testified, 
and it seems that the circumstances clearly indicate that he 
did, all the terms of the lease before he brought it to the 
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house for execution, except the amount of the original 
rental—that is, the rental for the original term—and the 
period of the extension and the amount of the rent on the 
extension. There may have been some small items other 
than those left out, but those were the principal items. Cer¬ 
tainly there was already written into the lease, as of the 
time he came there, the statement with regard to the option 
to purchase. 

Then, I think it is rather significant that this man him¬ 
self asked the daughter, who was about to go out, to stay 
there to witness the lease. Mrs. Kagan herself said that. 

Plaintiff agreed with her. So that is undoubtedly 
148 true. It is not customary, of course, where a man is 
bent on mischief or on imposing on a person to pro¬ 
ceed in that manner. 

Then, I think it is very firmly established by the testi¬ 
mony that after discussing the rent for the first term and 
the rent for the extension term, the parties filled in the 
blanks on the subject; and then Mrs. Kagan filled in one 
blank, and he filled in another. According to the contention 
here made by the defendant, these parties had had some 
discussion about this very proposition as to when this 
option to buy would apply: whether it would be the first 
term or the second term. Mr. Johnson wanted it for both, 
according to the testimony of the defendant. Mrs. Moiger 
wanted it, and insisted it be, confined to only one. There 
was a vital point in the lease. It seems very unlikely to 
me that the parties—that is, Mrs. Kagan and her mother— 
both—who had discussed that proposition, and had Mrs. 
Kagan write in some of the other terms of the lease, would 
have overlooked that provision as it was written into the 
lease. That is particularly impressive to me, because the 
bracket that appears on the original lease has the initials 
of the lessor precisely at that point. She had already 
signed these printed notes at the bottom, at least by her 
initials, on that second page, and then over on the side. 
That emphasis seems to be laid on that particular propo- 
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sition by her signature at that point. That means to me 
that those provisions on this page were of some sig- 

149 nificance. They were different from those written 
in the printed end. Of course they were different, 

and I think it more than likely, as Mr. Johnson said, that 
they were read to her. While she could not read or write, 
as her sister said, she was a woman of intelligence and 
acumen; and her counsel admits that. ; 

Then, I think probably it is fair to Mr. Johnson to say 
that he has impressed me favorably in this case. I do not 
believe, from the manner he exhibited on the stand and the 
manner in which he has dealt with this case, that he was a 
person who would deliberately perpetrate a fraud on this 
woman and write something into the lease contrary to the 
understanding. The whole atmosphere of the circum¬ 
stances—all the circumstances—in the case seems to indi¬ 
cate to me to the contrary. I 

I do think, for what it may be worth to counsel, that 
where fraud is alleged in a matter of this sort, the burden 
is on the party alleging fraud; and I am not satisfied that 
that burden has been sustained. 

I want to say, in this connection, that I do not find that 
Mrs. Kagan, the lessor’s daughter, has deliberately testi¬ 
fied falsely in this regard or with regard to the case. I 
think she is mistaken in her recollection about the matter. 
After the litigation started, the point as to the limitation 
of this term w T as stressed—stressed by counsel and naturally 
stressed by her mother. I have no doubt, either, 

150 that Mr. Dunn, as was his duty, talked the matter 
over with them a number of times. Of course, as I 

have indicated, that is the part that any lawyer would do. 
It became an emphatic point. That point was quite empha¬ 
sized in the mind of the lessor, because when she read her 
testimony, she began to correct it; and then her sister, 
when she was on the stand here, was quite anxious to tes¬ 
tify that the lessor had stated so and so about that partic¬ 
ular term. Of course, I did not permit that testimony, but 
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it shows that the matter had been emphasized and talked 
over by the people, and I haven’t the slightest doubt but 
that Mrs. Kagan believes in her own mind that it was dis¬ 
cussed over there that evening. But, as I say, I do not 
convict her of any wrongful testimony; it is simply that 
she is mistaken in the matter. 

In any event, I do have sufficient doubt in my own mind 
with regard to the alleged fraud on the part of Mr. John¬ 
son to have resolved that doubt in his favor. As a matter 
of fact, I think the weight of the evidence is to the contrary. 

I have considered and have definitely in mind the point 
Mr. Newmyer made about the allegation that the minds of 
the parties did not meet, and the burden of proof is upon 
the plaintiff in that regard. I do not think that situation is 
raised by the pleadings, but in a matter of this sort, as the 
cases indicate and as Mr. Gertman argued, the statute re¬ 
quires leases for more than a year to be in writing. 
151 The statute does require parties to be careful when 
they have writings involved. I think the law is quite 
clear that unless there is some imposition on them or some 
fraud practiced, the writing will have to stand. I do not 
believe, under the circumstances, that fraud has been made 
out, and I think the weight of the evidence is to the 
contrary. 

In view of that feeling and impression which I have in 
the matter, it follows without any question, of course, that 
if I am correct as to both the law and the facts which I 
have in mind, the plaintiff is entitled to a decree for spe¬ 
cific performance, and I will sign an order to that effect. 

Mr. Newmyer: If Your Honor please, on the question 
which Your Honor discussed as to the significance of the 
check for the first month’s rent and the several subsequent 
months during the renewal period, Mr. Gertman introduced 
in evidence all of the checks for the entire term that this 
man paid rent from the beginning, and it is my understand¬ 
ing that the notation on all of the checks is the same. 

The Court: Except these three. 
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Mr. Newmyer: May I see? 

The Court: Except these three. I picked them out.; 

Well, you may look those over, and if you find anything 
different I will be glad to hear you— 

Mr. Newmyer: They are all in evidence. 

The Court: (Continuing) and you may move for a 
rehearing. 

* • • • • # * * • 1 • 

Filed Apr 7 1949 
Plaintiff’s Exhibit No. 1. 

THIS AGREEMENT 

Made this day of A.D. one thousand 

nine hundred and (19 ), by and between 

WM. F. JOHNSON of WASHINGTON, D. C., party of 
the first part, and ANNA LEVINSON, of WASHING¬ 
TON, D. C., party of the second part, hereinafter described 
as lessor and lessee, respectively: 

Witnesseth, That the said lessor, for and in considera¬ 
tion of the sum of total of Seven Hundred Eighty Dollars 
($ 780-00/100 ) rent, and also the covenants, conditions, and 
agreements herein contained, and on the part of the lessee 
to be paid, kept, and performed, and for no other consid¬ 
eration except as herein expressed, does hereby let and 
rent to the said lessee and he has hereby taken as tenant 
of the lessor the following described premises, situate, 
lying and being in the DISTRICT OF COLUMBIA, and 
known and designated as and being LOT 4, SQUARE 3590, 
D. C., BEING PREMISES NO. 513 MORSE ST., WASH., 
D. C., for the term 12 months to commence with the 15th 
day of October, A.D. 1942, and to end on the 14 day of 
October, A.D. 1945, at the said rent of Sixty-five <& 00/100 
Dollars ($65-00/100), payable without demand at 5331 
KANSAS AVE, N.W., in monthly installments of Sixty- 
five Dollars in advance on the 15th day of each and every 
month during said term, beginning for the first of said 


i 
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payment on the 15 day of October , 1942, the receipt of one 
dollar ($1) of said rent paid by said lessee is hereby ac¬ 
knowledged by said lessor. 

And the said lessee covenants and agrees to pay said 
lessor the said rent as aforesaid for the full term hereof; 
that HE will not assign this lease or any portion of the 
term, or sublet the premises or any part thereof, without 
the written consent of the lessor; that the said lessee will 
not use or suffer to be used said premises for any dis¬ 
orderly or unlawful purpose, or for any other purpose 
than PERMITTED BY LAW, D. C .; that he will not suf¬ 
fer or commit any waste to, in, or upon the said building, 
fixtures, and premises; that HE will at HIS own expense 
during said term keep said leased premises, including the 
building, fixtures, plumbing and appurtenances thereof in 
substantial condition and in good repair, clean, and in good 
working order and proper sanitary condition, all of which 
premises are now in such condition and repair, remove 
snow and ice from the sidewalks thereof, and the lessor or 
HER assigns shall not be liable therefor or for any work 
or materials furnished said premises, and the said lessee 
has no authority to incur any debt or make any charge 
against the lessor or HER assigns or create any lien upon 
said leased property for any work or materials furnished 
the same. 



Ill 




IT IS FURTHER AGREED 

THAT THE PLUMBING IS IN GOOD ORDER 
THAT ELECTRICITY IS AVAILABLE FOR RE- 
FRIGERATION 

REPAIR TO ROOF TO BE AT COST TO OWNER 
(LESSOR) 

THE RIGHT TO PURCHASE BY LESSEE 

PREMISES 513 MORSE ST. AT ANY TIME DUR¬ 
ING THIS LEASE IS HEREBY PROVIDED AT A 
COST NOT EXCEEDING FIFTEEN THOUSAND 
DOLLARS ($15000-00/100) 

THE LESSOR FURTHER AGREES THAT AN EX¬ 
TENSION OF THIS LEASE WILL BE GRANTED 
FOR A PERIOD OF Three YEH YEARS AT A 
MONTHLY RENTAL OF Seventy dollars PER 
MONTH. 

THE RIGHT TO SUBLET IS HEREBY GRANTED 

SIGNED | 

“ LESSEE W.F.J. 

“ OWNER LESSOR A.L. 


And the lessee agrees that HE will at the end of HIS 
tenancy surrender the said leased premises in such sub¬ 
stantial condition and good repair, good working order, 
etc., as aforesaid, and clean, ordinary wear and tear and 
loss by fire and storm excepted; that HE will also pay all 
charges for gas (electricity, and water used on said prem¬ 
ises when the bills therefor become due and payable; that 
HE will not make any alterations or changes in said prem¬ 
ises, without written consent, or increase the rate of fire 
insurance upon the building and improvements upon shid 
premises beyond an ordinary risk. 

It is further agreed that payment of rent shall cease if 
the said premises shall be destroyed by fire, or be so dam¬ 
aged by fire or any unavoidable casualty as to make the 
same uninhabitable, and either party may forthwith ter¬ 
minate this lease by written notice to that effect. 
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Provided always, that if the rent aforesaid, or any in¬ 
stallment thereof, shall not be paid within Fifteen days 
after the same becomes due and payable as aforesaid, al¬ 
though no demand shall have been made for the same; or 
if the lessee or HIS assigns shall fail or neglect to keep 
and perform each and every of the covenants, conditions, 
and agreements herein contained and on the part of the 
said lessee to be kept and performed, or if the same or any 
of them shall be broken, then and in each and every such 
case from thenceforth and at all times thereafter, at the 
option of the lessor or HER assigns, the lessee’s right of 
possession shall thereupon end and determine, and the 
lessor or HER assigns shall he entitled to the possession 
of said leased premises, and to re-enter the same without 
demand of rent or demand of possession of the said prem¬ 
ises, and may forthwith proceed to recover possession of 
the said leased premises by process of law, any notice to 
quit or of intention to exercise said option, or to re-enter 
the same being hereby expressly waived by the lessee and 
HIS assigns. 

And in the event of such re-entry by process of law, or 
otherwise, the lessee nevertheless covenant and agree to 
remain answerable for any and all damages, deficiency or 
loss of rent which the lessor may sustain by such re-entry 
and the lessor reserves full power, which is hereby ac- 
ceeded to by the lessee, to re-let the said premises for the 
benefit of the lessee. 

And the lessee expressly covenants and agrees to pay 
said rent as aforesaid, and also keep and perform each and 
every of the covenants, conditions, and agreements herein 
contained. 

It is mutually agreed that this lease shall bind the exec¬ 
utors, administrators, and assigns of the respective parties 
hereto. 

And it is further agreed, that no waiver of any breach 
of any covenant, condition, or agreement herein shall oper- 
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ate as a waiver of the covenant, condition, or agreement 
itself, or any subsequent breach thereof. 

In Testimony Whereof The said parties have hereunto 
signed their names and affixed their seals the day and year 
first hereinbefore written. ! 

William F. Johnson [seal.] 
Anna Levinson [seal.] 

Witness 

Freda D. Levinson 
IN DUPLICATE 


[Plaintiff’s Exhibit No. 1 and Defendant’s Exhibit No. 1 
are the same except that the latter omits the notation 
“A. L.” on left margin of page 2 of Agreement (J 
111 )] 
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United States Cout of Appeals 

for the District of Columbia Circuit. 


No. 10,212. 


ANNA LEVINSON MOIGER, FREDA D. KAGAN, 

Appellants, 

v. j 

WILLIAM F. JOHNSON, Appellee . 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the defendant below from a judg¬ 
ment of the United States District Court for the District 
of Columbia decreeing specific performance on behalf of 
the plaintiff of an option to purchase contained in a written 
lease for premises owned by the defendant and leased to 
the plaintiff. I 

Jurisdiction of this Court is based on Section 17-101 of 
the D. C. Code (1940). 
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STATEMENT OF CASE. 

The defendant, Anna Levinson Moiger, now deceased, 
hereinafter referred to as the defendant, was the owner 
of premises located at 513 Morse St., N. E., in the District 
of Columbia (J. A. 19, 91).* Prior to September, 1942, she 
and the plaintiff, William F. Johnson, informally discussed 
the possibility of leasing these premises to Mr. Johnson 
(J. A. 31, 79), who at that time was working for his brother 
in the meat and poultry business and who desired to go 
into business for himself at a new location (J. A. 70-71). 
No terms were discussed at that time (J. A. 79). One 
evening, early in September 1942, the plaintiff called at 
defendant’s home to discuss the terms of a proposed lease 
on the aforementioned premises (J. A. 31-32, 71-72, 79). 
No one else was present (J. A. 79). It was then verbally 
agreed between the parties that the plaintiff would lease 
the premises for five years at a rental of $65.00 per month, 
and that the plaintiff would have an option to buy the 
property for the sum of $15,000 (J. A. 80-81). Defendant 
told plaintiff to prepare a lease in accordance with their 
understanding and bring it back to her for signature (J. A. 
32, 72). 

Plaintiff thereafter procured two form leases from a 
stationery store (J. A. 81), completed the forms for a lease 
period of one year, and inserted therein the following addi¬ 
tional language in his own handwriting: (Plaintiff’s Ex. 
1, Defendant’s Ex. 1; J. A. 109-113) 

“The right to purchase by lessee premises 513 Morse 
Street, at any time during this lease is hereby provided 
at a cost not exceeding FIFTEEN THOUSAND DOL¬ 
LARS ($15,000.00). 

“The lessor further agrees that an extension of this 

lease will be granted for a period of .. years 

at a monthly rental of_per month.” 

* References to the joint appendix will be made by the symbol 
“(J.A.—)” 







Although plaintiff had prepared previous leases on rental 
properties during the twenty-five years or more that he 
had been in business, and was familiar to a certain extent 
with options to purchase and extensions and renewals of 
leases (J. A. 87), no one gave him the language he used in 
preparing the aforementioned additions to the lease ( J, A. 
87), he had no legal assistance in preparing the lease (Jl A. 
85, 89), and he did not obtain the language from any legal 
form (J. A. 87). 

About two weeks after the discussion in defendant's 
house (J. A. 79), approximately September 16, 1942 (J; A. 
19), plaintiff telephoned defendant and said he was bring¬ 
ing over the lease he had prepared (J. A. 81). Plaintiff 
did not recall telling defendant on the telephone that the 
terms of the lease were different from those previously 
agreed upon (J. A. 81), he merely made an appointment to 
come to see her (J. A. 81). 

When plaintiff arrived at defendant's home that everting 
with the lease which he had prepared in duplicate, the only 
blank spaces remaining on the forms were the amount of 
the monthly rent for the extension period, the term of the 
extension period, and the time within which the rent had 
to be paid after it became due (J. A. 21). Mrs. Kagan, 
defendant’s daughter, was preparing to go out that even¬ 
ing and when plaintiff arrived he asked her to stay to wit¬ 
ness the lease (J. A. 53, 73). 

As to what occurred thereafter, the testimony of plain¬ 
tiff and defendant is in conflict. The plaintiff testified as 
follows: 

He advised defendant, for the first time, that because of 
conditions, he “was not willing to take the property for a 
period of over one year, with the privilege of a renewal” 
(J. A. 82). He wanted the renewal period to be three 
years (J. A. 83). Defendant advised him that if she Was 
going to give him a three year renewal option, she should 
have an additional $5.00 a month rent during the renewal 
period, to which plaintiff agreed (J. A. 83). Plaintiff says 
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there was no discussion that evening as to whether his right 
to buy would extend through the renewal period of the 
lease (J. A. 83). In fact, there was no discussion at all 
with respect to plaintiff’s right to buy. Plaintiff says that 
he merely read the terms of the lease to the defendant 
(J. A. 84). Plaintiff stated that defendant had told him 
during the previous discussion at defendant’s home that 
he could buy the property any time during the lease period, 
(J. A. 72, 83), but he admitted that this expressed willing¬ 
ness of defendant occurred when they were discussing a 
five year lease (J. A. 83). 

The defendant, who died prior to trial, and whose testi¬ 
mony was admitted by deposition, stated that, at plaintiff’s 
request, she agreed to give him an extension for three 
years at an increased rental of $5.00 per month, but ad¬ 
vised him specifically that the option to buy would not re¬ 
main in force after the first year. She testified as follows: 
(J. A. 32, 34) 

“He said he put da first year, $65.00 a month, and 
he has got the privilege to buy it for $15,000. I says 
O.K. And den he said, ‘If I won’t buy it in the first 
year, would you give me extension for three more 
years?’ I said yes, just to lease but not to buy. 

• # * 

“I said, if you won’t buy it before the year, then he 
can’t buy it after the year, he could stay in for three 
more years. That was the only thing.” 

The defendant’s daughter, Mrs. Kagan, who testified at 
the trial, corroborated her mother’s testimony. She said: 
(J. A. 53-54) 

“Q. What did he tell her was in the lease? 

A. It was a lease for one year for $65.00 a month, 
and if he wanted to buy it that first year—that one 
year—he could for $15,000; no more; and my mother 
agreed to it. 

Q. What, if anything, was said with respect to an 
extension of the lease? 
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A. Then he asked my mother—he said, ‘Well, sup¬ 
pose I don’t buy it the first year. Can I stay longer?’ 

My mother says, ‘Well, if you want to stay longer, 
I will give you an option to renew the lease for three 
more years’; and mother said, ‘Would you be willing 
to pay a little more rent? Would five dollars be all 
right?’ 

Mr. Johnson said it would be all right; that he would 
pay five dollars more rent. 

Q. What, if anything, was said with respect to 
whether or not he would have an option to buy it dur¬ 
ing the term that he renewed it—during the term of 
renewal ? 

A. Would you repeat that? j 

Q. What, if anything, w r as said as to whether or not 
his option to buy the property for $15,000- 

A. No, my mother said he could only buy it the first 
year. 

Q. Even though he extended the lease for three 
years, he had no option to buy it during the extension 
period ? 

A. That is right. 

* * * 

“Q. Did Mr. Johnson agree or not to that? 

A. Yes.” 

A further conflict in the testimony concerned the execu¬ 
tion of the lease agreement. Plaintiff testified that after 
discussing the amount of rent and the renewal period, he 
passed one copy of the lease to defendant and began to 
read the other. Defendant then remarked to him that she 
could not read so good and passed her copy to her daughter, 
Mrs. Kagan. Plaintiff then read aloud the entire lease 
and as he came to the blank spaces regarding the amount 
of rent and the rental period, he would fill in the agreed 
figures on his copy and Mr. Kagan would do the same on 
defendant’s copy. Thereafter, plaintiff stated that he 
and Mrs. Kagan exchanged their copies of the leases and 
he re-read aloud the copy that Mr. Kagan had originally 
held (J. A. 75-76). Plaintiff then had defendant initial his 
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copy at the place where the blank spaces were filled in 
during the reading. Both copies of the lease were then 
signed by plaintiff and defendant and signed by Mrs. Ka¬ 
gan as witness. Plaintiff then paid defendant a month’s 
rent and left the house (J. A. 76). 

Defendant’s testimony was in direct conflict with the 
above. Defendant testified that after plaintiff arrived at 
her house and they had agreed upon the terms of the lease 
with respect to the rental period, the amount of rent and 
the plaintiff’s option to buy during the first year, plain¬ 
tiff told her what was in the lease and she then initialed 
and signed it (J. A. 33-34). Plaintiff did not tell her 
what actually had been written in the lease (J. A. 37, 111). 
Defendant did not and could not read the lease, nor was 
it read to her (J. A. 33). She said plaintiff knew she 
could not read (J. A. 34), although plaintiff admitted only 
to knowing that defendant could not read “so good” (J. A. 
75). Mrs. Kagan testified that she filled in certain blank 
spaces in the lease but did not read it, nor was it read to 
her, nor did she or Mr. Johnson read it to the defendant 
(J. A. 54). She did not read the lease before her mother 
signed it since she assumed it was just an ordinary form 
agreement (J. A. 58). 

At the time of the execution of the lease, defendant was 
not able to read English, nor could she write English, ex¬ 
cept to write her signature (J. A. 52). She was a good 
business woman, however, and had accumulated and man¬ 
aged nine parcels of real estate until 1946 w’hen she be¬ 
came ill (J. A. 22). 

After the lease had been executed, plaintiff took posses¬ 
sion of the property sometime in September, although his 
rent did not begin until October 15,1942 (J. A. 72). Plain¬ 
tiff then painted the premises, did some plaster work and 
installed his fixtures and equipment (J. A. 72). Plaintiff 
spent about $300 making repairs to the property itself 
(J. A. 72). His expenditures on fixtures and equipment 
were approximately $4,000 (J. A. 73), but only a small 
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part of the latter figure, covering the cost of the imitation 
tile which he put on the wall, and the wall benches he in¬ 
stalled, would have been lost to him if he was required 
to move to a new location (J. A. 78-79). 

The plaintiff regularly paid the rent of $65.00 per month 
for the original twelve months and since October 15, 1943, 
plaintiff has regularly paid rent of $70.00 a month. The 
plaintiff’s check of $70.00 dated October 15, 1943 for the 
rent of the premises to November 15, 1943, payable to the 
order of the defendant Anna Levinson, contains a notation 
on its face reading: “For rent 513—Morse as per lease 
to Nov. 15—43.” Aside from this notation, there was no 
communication, oral or written, with defendant by plain¬ 
tiff advising her that he was exercising his option to ex¬ 
tend the lease for the three additional years. The plain¬ 
tiff’s check of $70.00 dated January 15, 1944 for the rent 
to February 15, 1944, payable to the order of the defend¬ 
ant Anna Levinson, also contains a notation reading: “Rent 
513 Morse to Feb. 15—1944 as per lease”, and the plain¬ 
tiff’s check of $70.00 dated February 15, 1944 for the rent 
to March 14, 1944, payable to the order of the defendaht 
Anna Levinson, contains a notation reading: “Rent 513 
Morse as per lease month beginning Feb. 15—44”. All 
other checks in payment of rent contain merely notations 
of the month for which they were given the defendant Anna 
Levinson, and omit the phrase “as per lease”. Plaintiff 
has complied with and fulfilled all of the provisions of the 
lease required of him (J. A. 20-21). With respect to the 
notations which he made on his monthly rental checks, the 
plaintiff testified as follows: (J. A. 69) 

“Q. Mr. Johnson, I show you a check dated October 
15, 1943 marked Plaintiff’s Exhibit 7, and invite your 
attention to a notation on the face of that check, ‘For 
rent’—the notation being, ‘For rent 513 Morse Street, 
as per lease, to November 15, 1943.’ When was that 
notation placed on that check? 

A. That notation was placed on it at the time of the 
writing of the check, prior to the mailing. 
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Q. Did you always mail your checks to Mr. Moigerf 

A. I paid by check every month except the first 
month. 

Q. I show you a batch of checks covering the pay¬ 
ment of your rent since you have been a tenant and 
ask you whether it is customary for you to make a nota¬ 
tion on your checks. 

A. It is customary for me to make that notation be¬ 
cause I never receive a receipt from the rental—pay¬ 
ment of rental.” 

On or about June 19, 1946, after plaintiff had been in the 
premises for almost the entire three year extension period, 
he phoned the defendant and asked if he could purchase 
the premises he had leased and also the premises next door 
which defendant also owned (J. A. 37, 87-88). No previous 
request, oral or written, was made of defendant by plain¬ 
tiff to buy the property involved herein. Defendant in¬ 
formed him that neither property was for sale. Plaintiff 
stated that he had the right to buy his own property at 
any time during the lease period, but defendant replied 
that he could have bought it only during the first year of 
the lease and his time to do so had expired (J. A. 87-88). 
Plaintiff then told defendant that he would employ a 
lawyer (J. A. 37). 

On June 24, 1946, plaintiff wrote and mailed a letter to 
the defendant notifying her for the first time that he exer¬ 
cised his right under the lease to purchase the leased prem¬ 
ises for $15,000 cash, and he employed a title company to 
examine the title of the property (J. A. 22). Thereafter, 
plaintiff’s attorney wrote several letters to the defendant 
regarding plaintiff’s desire to exercise his option to buy. 
These were not acknowledged except by a telephone reply 
from defendant’s attorney (J. A. 22-23). On September 
16, 1948, plaintiff and his attorney appeared at the title 
company to consummate the sale, but neither defendant 
nor her attorney made an appearance. The fact that plain¬ 
tiff was ready, willing and able to purchase the premises 
for $15,000 cash is not disputed (J. A. 23). 
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A complaint for specific performance of the option to 
purchase was filed on Sept. 26, 1946 (J. A. 2-12). On April 
20, 1947, the defendant, Anna Levinson Moiger, died and 
devised the property involved herein to her daughter, Freda 
Kagan, who was then made a party defendant to this ac¬ 
tion (J. A. 19, 22). 

At the trial, after testimony had been taken, and the 
arguments of counsel had been made, the trial judge gave 
his Opinion from the bench (J. A. 103-109), and thereafter 
made Findings of Fact and Conclusions of Law (J. A. 19- 
25). Judgment for Specific Performance was rendered in 
favor of the plaintiff on Dec. 15, 1948 (J. A. 26-27), from 
which this appeal has been taken (J. A. 27). 

STATEMENT OF POINTS. 

1. The Trial Court erred in finding as a matter of fact 
and as a matter of law that the option to purchase could 
be exercised during the extension period. 

2. The Trial Court erred in decreeing specific perform¬ 
ance of the option to purchase when there was no meeting 
of minds at the time the option was executed. 

i 

3. The Trial Court erred in finding as a matter of fact 
and as a matter of law that plaintiff gave adequate notice 
of his exercise of the option to extend the lease period, 
and that he had a valid and subsisting lease on June 24, 
1946 when he attempted to exercise the option to purchase. 

SUMMARY OF ARGUMENT. 

The Trial Court’s opinion was based upon the general 
principle that an option to purchase always remains in ef¬ 
fect during a term of extension or renewal unless there is 
specific language to the contrary. In so holding, the Court 
overlooked the more basic principle that the intention of 
the parties, as gathered from the instrument itself and the 
surrounding circumstances, controls the interpretation of 
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the agreement. The facts of this case differ materially 
from those in Schaeffer vs. BUger (Md.), 45 A. (2d) 775, 
on which the Court’s decision was based. The ambiguity 
of the language contained in the option to purchase and 
to extend the lease period must be construed against the 
plaintiff since he drew the lease agreement. 

If there was misrepresentation by the plaintiff as de¬ 
fendant’s evidence showed, there is no question but that 
specific performance must be denied. However, even with¬ 
out actual misrepresentation plaintiff’s own evidence 
showed either active or constructive concealment from de¬ 
fendant of the true effect of the purchase option. Defend¬ 
ant therefore executed the option under mistake and, by 
a well settled principle of law, specific performance should 
be denied. The Court erred, therefore, in holding that ac¬ 
tual fraud or imposition must be shown to give a valid 
defense to a bill for specific performance. 

The Trial Court further erred in holding that the nota¬ 
tion placed by plaintiff on his rental check for the first 
month of the extended term was adequate legal notice of 
his exercise of his option to extend the lease period. The 
notation was vague, ambiguous and nebulous—certainly 
not of such character as to impart notice to defendant of 
plaintiff’s exercise of the extension option. In these cir¬ 
cumstances, the lease expired and plaintiff was not holding 
under the lease but as a tenant at suffrance under the D. C. 
Code at the time he attempted to exercise the option to 
purchase the premises. 

ARGUMENT. 

I. 

The Court Erred in Finding That the Purchase Option 
Could Be Exercised During the Extended Period of 
the Lease. 

The purchase option clause and the extension clause of 
the lease are as follows: (J. A. Ill) 
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“The right to purchase by lessee premises 513 Morse 
Street, at any time during this lease is hereby provided 
at a cost not exceeding FIFTEEN THOUSAND DOL¬ 
LARS ($15,000.00). 

“The lessor further agrees that an extension of this 
lease will be granted for a period of three years at 
a monthly rental of $70.00 per month.” 

In its opinion, the Trial Court interpreted these provisions 
as follows: (J. A. 103) 

“Gentlemen, as I interpret the terms of this written 
lease, I think it continues in effect all of the terms 
upon the exercise of the right to renew or extend. 
This, of course, if I am correct in that, would give 
plaintiff the right to purchase the property. I do not 
agree with Mr. Newmyer’s view that not every term 
of the lease is to be continued in effect when an exten¬ 
sion is to be made. I think every part of the lease was 
continued in an extension unless it was clearly ex¬ 
cluded. I think that is the rule or interpretation I 
would have to apply to this lease and the language that 
is in it. I think the cases as cited by Mr. Gertman 
support that view.” 

The Court rested its opinion primarily upon the case of 
Schaeffer vs. Bilger (Md.), 45 A. (2d) 775, 163 ALR 706. 
In that case, the option to extend the term of the lease 
read as follows: 

“And it is further agreed that the said Tenant may 
extend the term hereby created for another teriri of 
five years at the annual rental of Fifteen Hundred Dol¬ 
lars ($15,000.00), payable monthly in advance, subject 
to the aforegoing covenants and conditions otherwise 
herein contained, upon giving to the Landlords at least 
three months’ written notice prior to the expiration 
of the term hereby created to terminate on the 9th day 
of October, 1939; such notice in writing to be given 
to the said Landlords at least three full months prior 
to such termination date.” j 
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In a subsequent paragraph, the option to purchase was in 
the following words: 

“And it is further agreed that prior to default there¬ 
in on the part of the Tenant, and at any time during 
the period of the term hereby created upon giving sixty 
days previous notice to the Landlords, the Tenant may 
purchase the said premises known as No. 1830 East 
Monument Street, Baltimore, Maryland, as same now 
exists, subject to an annual ground rent of $40.00, for 
the sum of Eleven Thousand Five Hundred 
($11,500.00) cash; it being further agreed and under¬ 
stood that any time during the operative period of this 
option, the Landlords may, upon giving to the Tenant 
written notice that they will sell the said premises 
at the expiration of thirty days to another prospective 
purchaser enter into an agreement of sale therefor, 
unless within that period the Tenant shall give notice 
of his intention to exercise the aforegoing option upon 
the aforementioned terms; it being further understood 
and agreed that if said thirty days’ written notice from 
the Landlords to the Tenant shall expire without the 
exercise by said Tenant within that period of the afore¬ 
mentioned option, then upon payment to the Tenant 
of the sum of Two Hundred Dollars ($200.00) the 
option hereby conferred upon the Tenant as afore¬ 
said, shall be and become void and of no further 
effect.” 

After taking possession, the plaintiff made extensive altera¬ 
tions and improvements to the property costing approxi¬ 
mately $20,000, and taking approximately eleven months 
to complete. Pursuant to the extension option, the plain¬ 
tiff gave proper notice that he desired to renew the lease, 
and approximately two months prior to the expiration of 
the extended term, the plaintiff gave notice that he de¬ 
sired to exercise his option to purchase. The defendant 
declined his offer and the plaintiff filed a bill for specific 
performance. 

The Court said: 
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“The question whether an option to purchase con¬ 
tained in a lease can be exercised by a tenant during 
an additional term provided for in the lease, has been 
productive of much difficulty, and has produced many 
decisions which cannot be reconciled. It seems to be 
generally agreed that it depends upon the intention of 
the parties to be gathered from the lease itself. 

* * * 

“We think the intention of the parties in the instant 
case, as gathered from the lease executed by them, 
is clearly that the option to purchase should continue 
during the extended term. The extension option says 
that such extended term shall be ‘subject to the fore¬ 
going covenants and conditions otherwise herein con¬ 
tained.’ The option to purchase was not one of the 
‘aforegoing covenants’ but it was one of the ‘condi¬ 
tions otherwise herein contained’ and it apparently 
was a very important one. It may well have j been 
one of the chief considerations why the tenant entered 
into the lease, paid the rent and made the improve¬ 
ments he did. And this conclusion is strengthened, if 
it needs any strengthening, by the fact that the option 
to renew states that the tenant may extend the term 
hereby created for another term of five years and the 
option to purchase states that it can be exercised ‘at 
any time during the period of the term hereby cre¬ 
ated.’ The term created was three years with the 
right to extend for five more, which made a term of 
eight years, which period, however, might be lessened 
at the pleasure of the lessee. . . . There may be, and 
doubtless can be, distinctions drawn between provisions 
in different leases, and the earlier decisions make much 
of these distinctions, but the present tendency and, we 
think, the better rule, is to hold that where a lease 
with a right of renewal or extension contains an option 
to purchase, it will be considered as an indivisible con¬ 
tract. The option to purchase will go along with the 
term unless some contrary intention clearly appears 
and regardless of whether ‘the lease is renewed’ or 
‘the term is extended.’ ” (Italics supplied) 

We submit that, on the facts, the distinction between the 
Schaeffer case and the instant case is clear. In the Schaeffer 
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case, the Court found that the purchase option was specifi¬ 
cally covered in the language of the extension option by 
the words “conditions otherwise herein contained”, where¬ 
as, in this case, there is no reference of a similar nature. 
Nor is there anything similar to the phrase “the term 
hereby created” which is found in both clauses of the lease 
in the Schaeffer case. As a further distinction, it is noted 
that in the Schaeffer case the plaintiff spent approximately 
$20,000 on improvements over a period of eleven months, 
which would certainly indicate that he intended to maintain 
his right to exercise the purchase option during the exten¬ 
sion period. In this case, although the plaintiff spent ap¬ 
proximately $4,000 on fixtures and equipment, which were 
installed shortly after he took possession, most of it was 
moveable and the value of improvements made to the prop¬ 
erty itself was negligible. 

With respect to the last paragraph quoted above from 
the Schaeffer opinion, the testimony shows in this case 
that the plaintiff did not have any assistance in preparing 
the terminology which he used in the purchase option clause 
and the extension clause of the lease, and, therefore, it is 
believed that whether the lease period herein was “ex¬ 
tended” or “renewed” has little significance. The inter¬ 
changeability of these terms during the testimony shows 
that there was little distinction made between them by the 
parties themselves. 

The fact that defendant placed the purchase option clause 
ahead of the extension clause would indicate that the former 
was considered by him in connection with the original term, 
rather than the term of extension. In addition, the agree¬ 
ment made by the parties to increase the rent $5.00 per 
month for the three year extension period (J. A. 53-54, 83) 
would indicate a separate consideration intended by the 
parties for that privilege alone. If the purchase option 
was an additional consideration that fact would have been 
indicated by appropriate language in either the purchase 
option or the option to extend the lease period. 
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There are several annotations on this question in 37 
A. L. R. 1245, 39 A. L. R. 1108, and 163 A. L. R. 711, and a 
review of the decisions therein leads us to believe that 
the better reasoned opinions are found in the English cases, 
such as Sherwood vs. Tucker (1924), 2 Ch. 440, 37 A. K R. 
1239, and the Pennsylvania cases, such as Pettit vs. Touri- 
son (Pa.), 129 A. 587, 39 A. L. R. 1106. 

It is, therefore, submitted that a reasonable interpreta¬ 
tion of the provisions of the lease itself, as well as the 
collateral circumstances, would indicate that the parties did 
not intend that the purchase option could be exercised by 
the plaintiff after the original lease period, and we submit 
the Trial Court erred in finding that it could. There should 
be no question from a review of the evidence that the de¬ 
fendant did not so intend, and, of course, since plaintiff 
drew the lease agreement, the language of the options 
must be construed against him. The Trial Court’s opinion 
shows that the Court was guided by the general proposi¬ 
tion that purchase options in leases are always considered 
to remain in effect during extension periods unless there 
is specific language to the contrary; consequently the Court 
did not give due weight to the actual intention of the par¬ 
ties and the circumstances of this particular case. 

n. 

If the Purchase Option Could Be Exercised During the 
Extended Period of the Lease, the Court Erred in 
Finding That There Was a Meeting of the Minds War¬ 
ranting Specific Enforcement of the Contract. 

If the testimony of defendant and her daughter is be¬ 
lieved, as against that of the plaintiff, as we submit the 
weight of the evidence warrants, there is no question but 
that plaintiff misrepresented to the defendant what the 
contract contained, and specific performance must, there¬ 
fore, be denied. On the other hand, even if defendant’s 
testimony is accepted at its face value, there is no proof 
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that there was a sufficient meeting of the minds to warrant 
a decree for specific performance. 

The testimony shows, without contradiction, that there 
were only two occasions on which the parties actually dis¬ 
cussed the terms of the proposed lease (J. A. 32, 79, 81). 
The first occurred in defendant’s home when it was agreed 
that there would be a five year lease and that plaintiff 
would have an option to buy the property for $15,000.00 at 
any time during the five year period (J. A. 81). The second 
occasion was also in defendant’s home on the night that 
plaintiff brought the lease to defendant for her signature. 
Then, for the first time, defendant was advised by plain¬ 
tiff that the lease was for only one year, with an option for 
three more, but plaintiff, by his own testimony, admits 
that he did not advise the defendant that the option to pur¬ 
chase was to have the same effect as the option to which 
defendant had agreed under the five year lease, nor did he 
even discuss the matter with defendant (J. A. 83). We, 
threfore, have no evidence whatever which shows affirma¬ 
tively that defendant intended to permit the plaintiff to 
purchase the property after the expiration of the first year 
or understood that the lease could be so interpreted. On 
the contrary, we have her positive testimony (J. A. 32, 34), 
as well as that of her daughter (J. A. 53-54), to the effect 
that it was her understanding that plaintiff’s option to 
purchase would not remain in effect for the additional three 
year period. This testimony is buttressed by plaintiff’s 
own testimony concerning his conversation with the de¬ 
fendant on June 19, 1946, when he called her with respect 
to purchasing the property and was advised that the prop¬ 
erty was not for sale (J. A. 87-88), and that the provisions 
of the lease did not give him the right to purchase the 
property after the first year (J. A. 37). 

We have, in addition, the undisputed evidence that de¬ 
fendant could neither read nor write (J. A. 22, 105), al¬ 
though plaintiff, not willing to concede the point, states 
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that it was his understanding that she “could not read 
so good” (J. A. 75). Knowing this, plaintiff proceeded 
to read aloud all of the complicated and lengthy terminology 
of the lease expecting defendant to grasp from such read¬ 
ing a proper understanding of the legal effect and legal 
duration of the purchase option clause. The language of 
the option is sufficiently ambiguous to have required its 
interpretation by the trial court, and by this court on this 
appeal; yet plaintiff expected defendant to understand what 
the clause intended merely from a cursory reading with no 
explanation or discussion thereon. Furthermore, to a lay¬ 
man such as defendant, if not also to a lawyer, the fact 
that the purchase option preceded the extension option 
would indicate that the former was not encompassed among 
the terms for the extended period. 

In such circumstances, the law is clear that where one 
of the parties to an agreement has signed the same under 
misapprehension or mistake, equity will refuse to issue a 
decree of specific performance. As stated in 49 Am. Jur. 
69, Sec. 54: 

“The equitable remedy of specific performance of a 
contract is governed by equitable considerations so 
completely that the granting of relief is generally said 
to be discretionary; such relief is never granted unless 
it is in accordance with equity and good conscience. It 
is well settled that equity may properly and generally 
refuse to issue a decree of specific performance tio 
compel a defendant to complete a contract which he 
entered into under mistake and which he would not 
have entered into had he understood its true effect, 
although it may, when it deems it fair and equitable to 
do so, order the mistake corrected and decree the per¬ 
formance of the contract as corrected. As is often 
stated, the agreement must have been entered into 
without misapprehension, misrepresentation, or op¬ 
pression. Specific performance not being a matter of 
right, equity will refuse to enforce its performance 
when not clearly satisfied that it embodies the real 
understanding of the parties. If the mistake is such 
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as to prevent a meeting of the minds of the parties, 
there is, of course, no contract, and there can be no 
specific performance. Such a case arises where the 
parties to the contract did not intend the same thing. 

* # * 

“Clearly, when the mistake has been produced by the 
complainant, or when by his conduct he contributed or 
induced the defendant’s mistake or misapprehension, 
equity will refuse to lend its aid to compel the specific 
performance of the contract, if it appears that the de¬ 
fendant would not have entered into it had it not been 
for such mistake. Neither is actual fraud or intention 
to defraud necessary to defeat the plaintiff's claim for 
specific performance. 

“ It is sufficient that the mistake is one to which the 
plaintiff by his acts has unintentionally contributed. 
In fact, the plaintiff’s connection with the mistake is 
not an essential factor. 

“The fact that mistake is not sufficient to justify 
relief by way of rescission or in an action at law does 
not mean that a court of equity will grant specific per¬ 
formance; on the contrary, the court in its discretion 
may, and often does, refuse specific performance be¬ 
cause of the existence of mistake although that mistake 
is not of such character as to constitute a defense to 
an action at law on the contract or as to be a ground 
for its rescission.” (Italics supplied) 

See also 65 A. L. R. 97-102. 

And in the case of Willard vs. Tayloe, 75 U. S. 557,19 L. ed. 

501, 503, the Supreme Court stated: 

“It is true the cases cited, in which the discretion 
of the court is asserted, arose upon contracts in which 
there existed some inequality or unfairness in the 
terms, by reason of which injustice would have fol¬ 
lowed a specific performance. But the same discre¬ 
tion is exercised where the contract is fair in its 
terms, if its enforcement, from subsequent events or 
even from collateral circumstances, would work hard¬ 
ship or injustice to either of the parties.” (Italics sup¬ 
plied) 
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See also Cathcart v. Robinson, 30 U. S. 264, 8 L. ed. 120. 

Also in the case of Crowell v. Gould, 68 App. D. C. 297, 300, 
this Court said: 

“The question which must be decided is whether 
there was a meeting of the minds of these parties con¬ 
cerning a duty to be performed by appellee, set forth 
so clearly in their writings as to make possible an order 
requiring him to perform that specific duty. Consider¬ 
ing the five writings of appellee and appellant Crowell, 
in an effort to determine exactly what they had in 
mind, the most reasonable conclusion to be drawn from 
the entire record is that (1) appellee desired to assign 
an interest solely in the proceeds and profits of his 
invention; (2) appellant desired to procure an interest 
in the invention itself; (3) each of the parties tried 
to express his own point of view; and (4) as a result, 
there was produced a confusion of thought far \ re¬ 
moved from that definiteness, certainty, and freedom 
from ambiguity necessary for a decree of specific per¬ 
formance. 

\ 

• # « 

“The right to specific performance of a contract is 
not absolute. A bill seeking such relief is addressed 
to the conscience of the chancellor and the matter rests 
within his sound discretion. In order that such relief 
may be granted it must be shown that the contract in 
question is free from self-contradiction, and that there 
is no basis for a reasonable misunderstanding between 
the parties as to its purport and meaning.” (Italics 
supplied) 

From a review of the above authorities, it is submitted 
that the trial court was in error in holding that imposi¬ 
tion or fraud must be shown to warrant relief from the 
signing of a written agreement in defending a suit for 
specific performance. The trial court, in its opinion, said: 
(J. A. 108) 

“I have considered and have definitely in mind the 
point Mr. Newmyer made about the allegation that 
the minds of the parties did not meet, and the burden 
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of proof is upon the plaintiff in that regard. I do not 
think that situation is raised by the pleadings, but 
in a matter of this sort, as the cases indicate and as Mr. 
Gertman argued, the statute requires leases for more 
than a year to be in writing. The statute does require 
parties to be careful wffien they have writings involved. 
I think the law is quite clear that unless there is some 
imposition on them or some fraud practiced, the writ¬ 
ing will have to stand . I do not believe, under the cir¬ 
cumstances, that fraud has been made out, and I think 
the weight of the evidence is to the contrary. 

“In view of that feeling and impression which I 
have in the matter, it follows without any question, of 
course, that if I am correct as to both the law and the 
facts which I have in mind, the plaintiff is entitled to 
a decree for specific performance, and I will sign an 
order to that effect.” (Italics supplied) 

It is true and undisputed that defendant’s signature ap¬ 
pears on the lease and that her initials were placed on 
the document beneath the purchase option clause, but that 
is certainly all that is shown, and that situation is true 
in all cases where mistake is involved. Plaintiff offered no 
proof of statements made by defendant, or surrounding 
circumstances, to show that defendant understood the pur¬ 
port of this clause; and subsequent events, i.e., the tele¬ 
phone call in which plaintiff attempted verbally to exercise 
his option, proved that she did not. 

It is submitted therefore that plaintiff’s evidence was 
insufficient to rebut positive evidence of defendant’s mis¬ 
take concerning the duration of the purchase option. 
Though plaintiff’s actions and omissions in this regard 
may have been unintentional, they nevertheless caused de¬ 
fendant to enter into an agreement to which she would not 
otherwise have agreed, and in such circumstances plaintiff 
should not be entitled to a decree of specific performance. 
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m. 

The Court Erred in Finding As a Matter of Fact and As a 
Matter of Law That There Was a Valid and Sufficient 
Notice of the Plaintiff’s Option to Extend the Term of 
the Lease. 

The Trial Court, in its opinion, said: (J. A. 103-104) 

“Now, when at the end of the term, as to the next 
point of law which is made, the party continued to 
occupy it, then, also, he did even more than pay the 
increased rent. I think he did a very significant thing 
when he turned over within the very next month fol¬ 
lowing the expiration of the lease a check which had 
written on it, ‘For rent 513 Morse Street as per lease.’ 
That act in and of itself, which was repeated again in 
two checks, specifically referred to the lease. One was 
dated January 15, 1944, and another one February 15, 
1944. When those payments specifically indicated that 
it was being done as per the lease, it was a direct state¬ 
ment, or at least it was a clear statement, susceptible 
only of the interpretation that he was continuing: on 
under that lease at the increased rent. That differs 
quite a little bit from the cases in the District of Co¬ 
lumbia. I am fully familiar with the rule of law that 
a party who simply stays there at the end of a term 
becomes a tenant by sufferance; and, of course, I think 
in this case if we had nothing more than the remain¬ 
ing in the premises beyond the time and possibly; no 
more than paying the increased rent, Mr. Newmyer’s 
contention under the District decisions might be cor¬ 
rect. 

“But here we do have this definite statement fur¬ 
nished to her on a check which she cashed; in fact, 
on three of them; that he is staying over there; at 
that increased rental under the terms of the lease, or 
as per lease. That is tantamount to writing a letter, 
in my judgment. I have given this a good deal of 
thought. It is tantamount to writing a letter to her 
in so many words that he is staying there for the rest 
of the time in accordance with the lease and at the 
rate of rent which is to be paid. There wasn’t any 
written notice required under this lease, as there was 
in the Soper case, which of course distinguishes it.” 
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In the case of Warthen vs. Lamas (1945), 43 A. (2d) 759, 
the Municipal Court of Appeals for the District of Colum¬ 
bia, in a well-reasoned decision, said the following: 

“A tenant, desiring to exercise the privilege of re¬ 
newal where no specific form of notification is required, 
may convey his notice to his lessor by writing, by word 
of mouth, or by some act sufficiently evidencing his 
purpose. We find no local case wherein the requisites 
of such affirmative act are defined, but we regard as 
sound and reasonable the rule generally applied by 
courts in other jurisdictions. The act or acts relied 
upon must ‘definitely impart notice’ that the lessee 
has availed himself of the option to renew. A ‘clear 
intention’ to exercise the option must appear. ‘Notice 
of the election to renew must indicate the unconditional 
and unqualified determination of the lessee to exercise 
his option.’ 

“Logic and reason require that a lessee’s election 
to renew evidenced only by his actions, have such 
finality of form that there will be no uncertainty of 
purpose. It should be such that he too will be obli¬ 
gated for the renewal term. Otherwise it should not 
be accepted as a substitute for a positive statement 
of his intent to renew. 

“The making of extensive repairs and alterations, 
with the consent and cooperation of the landlord, have 
been held sufficient to convey notice of an intention to 
renew. But the repairs made by appellant of which 
appellee was advised, were not of such character or 
made under such circumstances. They would not have 
bound appellant for the renewal term had he decided 
to vacate when his lease expired, and the trial court 
was justified in its finding that they did not sufficiently 
evidence an election to renew the lease. 

“That appellant remained in possession and paid 
rent sheds little, if any, light upon his intention to 
renew his lease for an additional term of five years. An 
election to renew should precede or be concurrent with 
the expiration of his lease and not depend upon after 
events except insofar as they may reflect the under¬ 
standing of the parties with respect to a precedent 
act.” 
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Considering the language of the Warthen case in con¬ 
nection with the evidence herein, we believe that the evi¬ 
dence completely failed to justify the Trial Court’s ruling 
that the plaintiff gave valid and sufficient notice of his 
intention to exercise his option to extend the lease period. 
The sum total of plaintiff’s evidence showed only that on 
the day following the expiration of the original term of the 
lease, plaintiff mailed defendant a check containing the 
notation “For rent 513 Morse Street as per lease to No¬ 
vember 15, 1943.” The Trial Court stated that this nota¬ 
tion was “susceptible only of the interpretation that he 
was continuing on under that lease at the increased rent.” 
On the contrary, we submit the only reasonable interpre¬ 
tation of this language is that plaintiff was paying rent for 
the month ending November 15, 1943. The words “as per 
lease” were so indefinite and ambiguous that we cannot 
see how the Trial Court could find that defendant should 
have understood that plaintiff was exercising a highly im¬ 
portant option which was contained in the lease signed 
by the parties a year before. 

The evidence shows that a similar notation was placed 
upon plaintiff’s rent checks for the months of January and 
February 1944 (J. A. 20). What was the defendant to 
understand from this circumstance? Furthermore, all of 
the other rent checks sent to defendant by plaintiff, both 
before and after October 15, 1943, contained the same no¬ 
tation with the exception of the W’ords “as per lease” ! and 
plaintiff testified it was customary for him to make a nota¬ 
tion on his rent checks (J. A. 69). We do not see why the 
addition of these three words on October 15, 1943 should 
make it incumbent upon defendant to ferret out a meaning 
of such vital significance to the leasehold interest. 

It would certainly have been an easy matter for plaintiff 
to have addressed a separate communication to defendant 
advising her that he intended to exercise his option to ex¬ 
tend the lease. It would have been an equally simple matter 
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to note this fact on the rent check if the plaintiff so in¬ 
tended. 

If we assume that the law stated in the case of Warthen 
vs. Lamas, supra, is authoritative of the case at bar, it 
would take a strained construction to hold that the phrase 
on plaintiff’s check “as per lease to November 15, 1943” 
showed an “unconditional and unqualified determination” 
of plaintiff to exercise his option, or that said phrase “defi¬ 
nitely imparted notice” to defendant that the option to 
extend was being exercised. 

Let us assume that on October 22, 1943, a week after 
the above-mentioned check was mailed to defendant, plain¬ 
tiff left the premises without just cause. Would the de¬ 
fendant be given specific performance or damages for 
breach of contract upon her assertion that the notation on 
plaintiff’s check bound him to occupy the premises for an 
additional three years? We do not think so. Therefore, 
the notation on plaintiff’s check “should not be accepted 
as a substitute for a positive statement of his intent to re¬ 
new.” ( Warthen vs. Lamas, supra). 

A review of the cases cited in 1 A. L. R. 343 and 99 A. L. 
R. 1010, on the question of “What constitutes sufficient 
notice of exercise of option of renewal in leases^ discloses 
not a single case involving an exercise of a renewal or ex¬ 
tension option merely by a general reference to “a lease.” 

If there was not a legally sufficient notice of the exercise 
of this option to extend, the law in this jurisdiction is clear 
that a mere holding over with payment of rent creates a 
tenancy by sufferance, and thus there was no existing lease 
nor an existing option to purchase when the plaintiff 
notified defendant that he was exercising his option to pur¬ 
chase the premises. See Morse v. Brainerd, 42 App. D. C. 
448; Soper vs. Myers, 45 App. D. C. 286; National Cafes vs. 
Elite Laundry Co., 57 App. D. C. 178. 

We submit, therefore, that the plaintiff was a tenant at 
sufferance at the time he attempted to exercise his option 
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to purchase under the expired lease. He did exactly what 
the Code says would create this relation—he held over and 
paid rent. We submit this was not enough to entitle him 
to a decree for specific performance on his contention that 
the nebulous comment found on his rent check was an af¬ 
firmative and definite exercise of his option to extend the 
lease period. 

CONCLUSION. 

For the foregoing reasons and authorities cited herein, 
it is respectfully submitted that the judgment of the Trial 
Court should be reversed and that said Court should be 
directed to enter judgment for the defendant. 

Alvin L. Newmyer, 

Alvin L. Newmyer, Jr., 

Milton Dunn, 

Attorneys for Appellants, i 
Of Counsel, i 

Newmyer & Bress. 







